HISTORIC SALVORS, MARINE ARCHAEOLOGISTS,
AND THE UNESCO DRAFT CONVENTION
ON UNDERWATER CULTURAL HERITAGE
By William R. Dorsey, I11*
. INTRODUCTION
Thelast 25 to 30 years have seen adramatic increase in the discovery of sunken shipwrecks

and the recovery of related artifacts.  Historic wrecks from Phoenician Galleys to the SS Titanic have
been located and explored. Recovery of artifacts has ranged from the mundane (lumps of cod and
chamber pots)* to the exatic (millionsin gold coins? and gold bullion).® This has occurred as aresult of
the development of ever-more sophisticated location and recovery techniques and tools. Locating such
wrecksis now facilitated by the use of more sophigticated magnetometers, acoustic remote sensing
ingruments, such as Sde scan sonar and sub bottom profilers, and the amazingly accurate satdllite
Global Postioning System. When utilized with computers which control and monitor them and record

their data, and incorporated into submersible vessa's specificaly designed for deep sea use, the devices

have enabled scientists, archaeologists and salvors to locate wrecks like the Titanic, the Bismarck, the

! Susan Wels, Titanic; Legacy of the World's Greatest Ocean Liner 6,183 (1997).

2 Deep Sea Research v. Cdifornia, 883 F. supp. 1343 (N.D. Cal. 1995), &f'd 102 F.
Supp. 379 (9" Cir.), aff'd in part and vacated and remanded, 118 S. Ct. 1464 (1998) (the Brother
Jonathan case).

3 Treasure Savors, Inc. v. Unidentified, Wrecked and Abandoned Sailing Vessd, 569
F.2d 330, 1978 AMC 1404, 1406 (5" Cir. 1978) (the Atocha case); Columbus America Discovery
Group v. Atlantic Mutua Ins. Co., 974 F.2d 450, 458, 1992 AMC 2705 (4™ Cir. 1992), cert. denied,
507 U.S. 1000 (1993) (the Centrd Americacase).

* President, The Maritime Law Association of the United States. The views expressed herein are
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Law Association of the United States or any other organization.



Y orktown (sunk in the Pecific during the Béttle of Midway) and wrecks from antiquity in the
Mediterranean.” 1n addition, the ability to recover artifacts from wrecks at extreme depths is enhanced
by the use of sophisticated remote operated vehicles (ROV’s), manned submersibles and autonomous
underwater vehicles (AUV’s).®> For ingtance, the Ingtitute Francais de Recherche pour I’ Exploitation les
Mers (IFREMER) has devel oped a manned deep diving submersible, the Nautile, capable of working
at depths of up to 20,000 feet. It has been with the use of this submersible, and its two robotic arms
equipped with scooping, grasping, and vacuum suction devices, that recovery of such smdl, fragile
artifacts as teacups, documents, and glassware have been accomplished from the wreck of the Titanic.
And dl thisat a depth of some 2 %2 miles below the surface on the bottom of the Atlantic Ocean,
working a pressures that “ are comparable to those beneath the space shuttle' s engine a blastoff” and
which would crush ahuman’s bonesto dust.® In al, some 5,000 artifacts have been carefully recovered

from the Titanic.” Further, advanced video and photographic eguipment have produced amazingly clear

4 See Roderick Mather, Technology and the Search for Shipwrecks, 30 JMar.L.& Com.
175 (1999).

> Id. at 183.
6 Was, supranote 1, at 110, 162.

! Id. at 132.



images of the wreck and the debrisfield.

This advance in technology means that more and more shipwrecks, both in shalow coastd
water and in the deep sea, will be located and explored, and that attempts to salvage those wrecks will
be more frequent. This development has heightened the interest of two separate groups. On the one
hand sdvors have now afar greater ability than ever before in history to recover artifacts from sunken
vessdls and profit thereby, either by sdlling them or exhibiting the artifacts as a collection to a fee-paying
to the public. These entrepreneurs often invest large amounts of time, money and persond sacrificein
locating shipwrecks and recovering the treasures or artifacts they often hold.2 They rdy on the maitime
law of salvage and finds for their rewvard. Smplistically stated, if the wreck and its contents have been
abandoned by former owners (and subrogated insurers), an admiraty court gpplying the law of finds
can award title to the property to the party who recovered it. If the wreck and its contents have not
been abandoned an admirdty court can award the salvor a maritime lien on property recovered under

the maritime law of sdvage® In either circumstance the slvor has the potentia to profit from his efforts

8 It took years to locate the Atocha, at a cost of $2 million and the loss of 4 lives,
including the son and daughter-in-law of the expedition leeder. The Atocha, supra note 3 at 1978
AMC 1406; Lawrence D. Bradley, Jr., U.S. Treasure Trove Law, Spring 2000, ABA Senior Lawyers
Magazine 24. The location of the Central Americatook 2 years and an expenditure of $10 million.
Bradley, op. dt. supraat 26. Merely acquiring the equipment necessary to conduct operations at the
Titanic wreck Ste this past August has cost nearly $3.5 million. Comments of R.M.S. Titanic, Inc. on
NOAA'’s Proposed Guiddines for Research, Exploration and Salvage of R.M.S. Titanic 5.

9 2 Thomas J. Schoenbaum, Admirdty and Maritime Law 338 (2™ 1994). Different
rules apply with respect to abandoned shipwrecks that are embedded in submerged lands, in cora
formations, or listed on the Nationa Registry of Historic Places and that are located within state
territorid waters. In such cases the laws of salvage and of finds do not gpply. Title is deemed to be
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either by amonetary reward granted in pure salvage cases, by sdlling the property recovered, or, if the
property is of sufficient public interest, exhibiting it to the public for afee and profiting from books,

videos or TV shows concerning the discovery.

held by the United States and transferred to the state in whose territorial water the shipwreck is located.
Abandoned Shipwreck Act, 1987, 43 USC 882101-2106. 2 Schoenbaum, op. dt. supraat 344-
345. Any recovery activity in connection with such wrecks can only be accomplished under permit or
license from the state involved.



On the other hand the archaeological community regards historic shipwrecks as individua time
capsules that have both scientific and cultura importance in that they document part of mankind's
common heritage. Archaeologists are not so interested in collecting artifacts per se asthey arein
conducting research that lead to the answers to historica questions that cannot be answered by
documents or other sources. They are concerned that artifacts be properly conserved, kept together
for future study, and decline to disturb stesif there isthe risk of destroying the historical context, or if
the future may lead to more sophisticated methods of excavation. The profit nature is regarded as
irrdlevant to the archaeologists. Research in the public and scientific interest istheir god. Indeed, the
profit motive is deemed antitheticd, asthey fed it may drive out scientific methodology and believe the
sde of artifacts precludes future sudy. Even the creation of books and moviesis viewed by them with
suspicion since they fed the need to attract public attention will lead to exdting the romantic explorer
and trividizing the more important increase in knowledge.™®  Their concern is that without some type of
control on higoric savors, the scubadiving public, fishing interests, and others whose activities might
disturb wreck stes, important archeologica findings will belogt. Their training leads them to bdlieve that
the preferred method of preservation of historic or culturaly significant wrecksisto prohibit recovery

and to leave the wreck, and any artifacts, on the sea bottom (in situ preservation).™

10 SeeD. K. Abbass, A Marine Archaeologist L ooks a Treasure Sdvage, 30
JMar.L.&Com. 261, 262-263 (1999).

u Ole Varmer, The Case Againg the “ Savage’ of the Culturd Heritage, 30 J. Mar. L. &
Com 279, 288-289 (1999).




This feding is so srong among this relatively smal group™ that any member of the “dub” who
lends his assstance to treasure salvors who they believe act from profit motives and “savage’ Stes, runs
ubstantia career risks. One archaeologist has written:

There are sanctions against those who do not support professiona
archaeologica vaues. Punishments againgt unethical behavior may be
overt, such astheloss of listing as an acceptable consultant for contract
work. Moe subtle, and perhaps more devastating, is the loss of
professond reputation and the labeling of the transgressor as an
outcast. To my knowledge, the most damaging mistake an
archaeologist can makeisto beinvolved with dreaded treasure hunters
who savage stesfor profit. Thisadmittedly incendiary language
represents the redlity of the archaeologicd attitude™

These differencesin point of view, atitude and gpproach have, not surprisingly, led to acertain
amount of distrust and enmity between various members of these two groups. Many archaeologists
tend to regard treasure salvors as pirates and looters of culturd artifacts, whose only god isthe
satisfaction of their own greed. They would say that the commercid salvors are people who know the
price of everything and the vaue of nothing. By the same token many commercid higtoric salvors
regard the archaeologists as impracticd intelectuas, who know the value of everything and the cost of
nothing. The salvors point out that without the time, energy, and great sums of money advanced by

historic savorsin order to locate and recover wrecks, much of what archaeologists regard as important

12 There are approximately 90 full-time underwater archeologistsin the United States.

Abbass, supranote 10, at 263.

13 1d. at 265.



artifacts would never be found &t dl.

Interestingly, a potentid middle ground has been developing in the way the admirdty courts have
been gpproaching the law of salvage and finds asiit gppliesto historic shipwrecks. Admirdty courts have
increasingly imposed on salvors the requirement that they proceed with the recovery of artifacts by usng
archeologica standards of documentation and recovery. The requirements have been imposed as a
condition of the granting of a salvage lien and recovery of asavage avard. An example of such acaseis
found in the salvage of the Titanic. Exclusve sdvage rights to the Titanic have been granted by the
admirdty court in Norfolk, Virginia, to agroup of entrepreneurs who formed a corporation, RMS
Titanic Inc. (RMST). But that grant was not without conditions. RMST isrequired to perform its
recovery of artifactsin amanner that is consstent with archeologica standards, has agreed not to sl
such artifacts (except lumps of cod used by the vessd as fud) and must report periodicaly to the court
onitsadtivities™ In the case involving the wreck of the SSCENTRAL AMERICA which sunk on the
high seas 160 miles east of Charleston, South Caroling, the United States court of Appedls for the Fourth
Circuit took into account the immense kill of the savor in protecting the historical and archaeologica

vaue of the wreck in considering the salvage award.*® These developments have not satisfied the

14 RMS Titanic Inc. v. The Wrecked and Abandoned Vessdl Titanic, 924 F. Supp. 714,
1996 AMC 2481 (E.D. Va. 1996).

B Columbus American Discovery Group v. Atlantic Mutua Ins. Co., supra note 3 at 468.

See dso Moyer v. Andrea Doria, 836 F.Supp. 1099, 1107, 1994 AMC 1021 (D.N.J. 1993); and
The Brother Jonathan, supra note 2, at 883 F.Supp.1363, where the skill and commitment of the salvor
were important factors in the granting of an injunction protecting the salvor’ sright to explore and
recover artifacts. See dso MDM Sdvage Inc. v. Unidentified, Wrecked and Abandoned Sailing
Vessd, 631 F. Supp. 308, 310-11, 1987 AMC 537 (S.D. Fla. 1986).




mgority of the marine archeologicd community inthe U.S.  In addition , this community believesthat a
better solution would be an international one since many wrecksliein international waters. It isaganst
this background that a proposed draft convention on Underwater Cultural Heritage has been under
discussion since 1998 by a group of governmental experts convened under the auspices of the United
Nations Educationa, Scientific and Culturd Organization (UNESCO) at its heedquartersin Paris. The
purpose of this group, who are mostly from the cultural missons of their governments, as opposed to the
commercid or maritime Sde, isto draft a convention that would be embraced by dl of the mgor nations
of the world and would control the preservation of what is termed Underwater Cultural Heritage (UCH).
The initid UNESCO Draft Convention (April 1998) was essentialy based on a draft proposed by the
Internationdl Law Association (ILA) a Buenos Airesin 1994. Interestingly, over the yearsthat the ILA
worked on its Draft, no input was sought from commercid or sadvor interests but only from those
concerned with historic preservation interests™®
It isthe purpose of this paper to give avery brief summary of the current draft convention under

consideration by UNESCO," and to consider the effect that such a draft convention would have on

16 David J. Bederman, The UNESCO Draft Convention on Underwater Cultural Heritage:
A Critigue and Counter-Proposal, 30 J. Mar. L.& Com. 331 (1999).

o The draft discussed herein is the July 1999 Draft which is attached as an Appendix to
thisArticle. Thisisthe most recently published verson of the Draft Convention as of August 1999
when this paper was prepared.



private and commercid property interests if adopted as a convention by this country.
[I. BRIEF OUTLINE OF UNESCO DRAFT CONVENTION

The scope of the draft UNESCO Convention isbroad. By itstermsit would apply to al UCH
(or, dternatively, UCH found at seq) as defined by the Convention, except for warships®® The
Convention defines UCH as dl traces of human existence underwater for at least 100 years including, of
course, wrecked vessdls, but dso including “gites, structures, buildings, artifacts, and human remains,
aircraft and cargo, or any part thereof.”* In addition, the definition provides that a State Party® could
designate as UCH certain traces of human existence within its jurisdiction that is even less than 100 years

old®

18 UNESCO Draft Convention on the Protection of the Underwater Cultural Heritage,
UNESCO Doc. CLT-96 CONF. 202/5 Rev. 2, Paris, July 1999 (hereafter “ Draft Convention™), Art.
2.

19 Id. Art. 1, para. 1(a).

20 A “State Party” means a State consenting to be bound by the UCH Convention and for
which the Convention isin force. Id. Art. 1, para. 2.

2 Id. Art. 1, para. 1(b).



The generd principd of the Draft Convention is stated to be the preservation of UCH for the
benefit of mankind.? This s accomplished by establishing Rules Concerning Activities Directed at
Underwater Cultural Heritage which are attached as an annex to the Draft Convention.”® The
Convention gives State Parties the right, and duty, to impose these Annex Rules, and to control and/or
exercisejurisdiction over UCH, in anumber of ways depending upon where the UCH islocated. Firg, it
gives the State Parties the exclusive right to regulate and authorize activities directed at UCH and enforce
the Annex Rulesin “their interna waters, archipeagic waters and territoria sea”®  Second, it gives
State Parties authority over UCH and the right to enforce the Annex Rules within their contiguous zone®™
as defined under the United Nations Convention on the Law of the Sea (UNCLOS).%® Third, it gives
State Parties rights with respect to UCH in their exclusive economic zone (EEZ)?” and on their
continental shelf.  There are actudly three dternatives for the jurisdictiona provisons relating to the EEZ
and continental shelf currently contained in the Draft Convention. Ogption 1 flatly gives State Partiesthe

authority over UCH in their EEZ and on their continenta shelf, and directs State Parties to require, at a

2 Id. Art. 3.

23 Id. Annex Rules.

24 Id. Art. 4.

2 Id. Art. 4 bis.

2 The contiguous zone is that zone contiguous to a coasta nation’ sterritorial sea out to 24

nautica miles from the base line from which the territorid seais measured. United Nations convention
on the Law of the Sea, Dec. 10, 1982, U.N. Doc. A/CONF. 62/122 (1982) reprinted in 21 1.L.M.
1261 (1982) (hereafter UNCLOS) Art. 33.

2 The EEZ extends out to no more than 200 nautical miles from the basdines from which
the breadth of the territorid seais measured. 1d. Art. 57.
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minimum, compliance with the Annex Rules® Option 2 directs State Parties to exercise their sovereign
power as conferred by UNCLOS in those areas to protect UCH in accordance with the Draft
Convention.”® Option 3 gives Sate Parties the right to prohibit any UCH activity in those aress that does
not comply with the Annex Rules®  Finally, it gives State Parties the right to regulate UCH even beyond
these waters by declaring that State Parties should take al reasonable measures to ensure that their
nationds and vessals flying thair flags refrain from engaging in any activity aimed a UCH in a manner
inconsistent with the Annex Rules® The Draft Convention further directs that State Parties shall take
measures to prohibit use of their territory, including their ports and offshore terminds, by anyone, even
foreign nationals, engaging in UCH activity inconsistent with the Annex Rules® State Parties are given
the right to seize UCH itemsthat come into their countries that have been recovered without following the
Annex Rules® The Draft Convention contemplates that State Parties would have some sort of permit
process.* Specifics of this authorization or permitting scheme are not set out in the Convention and
presumably would be left to implementing legidation by State Parties. Notably, one proposed provison

requires that State Parties shal provide for the non-application of any internd law or regulation that

28 Draft Convention, Option 1, Art. 5.

2 Id. Option 2, Art. 5.

%0 Id. Option 3, Art. 5.

3 Id. Option 1, Art. 7; Option 2, Art. 7; Option 3, Art. 6.

2 Id. Option 1, Art. 6; Option 2, Art. 6; Option 3, Art. 5, para 5(b).
3 Id. Art. 9.

3 Id. Art.8.
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would have the effect of providing commercia incentives, or any other reward, for the excavation and

remova of UCH.*

® Id. Art. 12(2). The Chairman’s note to this proposdl isthat it should be deleted asthe
gigt of the provison is part of the Annex Rules and/or the statement of Generd Principles. Either way
the intent and effect isto remove any commercid incentive from UCH activity.

12



As can be seen from the aboveit is the Annex Rules attached to the Convention that contain the
mogt pertinent operative provisons. The Annex Rules are derived from the Charter for the Protection
and Management of the Underwater Culturd heritage prepared by the Internationad Council for
Monuments and Sites (ICOMOS Charter).*® Earlier drafts of the UNESCO convention specifically
incorporated the terms of the ICOMOS Charter.®” The current Annex Rules are based on, and in large
measure replicate, the ICOMOS Charter.

Like the ICOMOS charter the Annex Rules effectively prohibit commercid activity or reward in
connection with UCH. The Rules Generd Principle states that

“The commercid exploitation of underwater cultura heritage for trade or
speculaion or itsirretrievable digposd is fundamentaly incompatible with

the protection and proper management of underwater cultural heritage.
Underwater cultura heritage shal not be traded, sold, bought or

% ICOMOS s an internationa nonprofit organization that promotes conservation of the

world's historic and archaeologic stes. One historic salvor, RMS Titanic Inc., has described the
ICOMOS Charter asa*“purist archaeologists wish list” that only takes into account the archaeological
community. It notes that interest groups such as salvors and sports divers were excluded from the
development process of the Charter and that their interests were not taken into account by ICOMOS.
Comments of R.M.S. Titanic, Inc., on NOAA'’s Proposed Guiddines for Research, Exploitation and
Sdvage of RM.S. Titanic.

37

Bederman, supranote 16 at 339-340.
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bartered asitems of commercid vaue”*®

8 Draft Convention, Annex, para. 2.
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The generd principles further assert that UCH is best protected “through in Situ preservation, which
should be considered as the first option.”* In other words the presumption dictated by the Rulesis that
UCH should be left undisturbed on the ocean floor. The Rules dso State that, to the extent possible, all
artifacts should be curated and kept together and intact as a collection to provide for scientific and public
access.®® The Rules then go on to outline the necessary eements of any project design, funding
requirements and archaeological standards to be used and followed in connection with any expedition,
and the required documentation and reporting requirements associated therewith.
[11. CONTROVERSIAL PROVISIONS OF DRAFT CONVENTION

From this very brief description of the basic provisons of the Draft Convention a number of
controversd points can beidentified. Badcaly the main controversd points fdl into five separate
categories. (1) the breadth of the definition of UCH; (2) the in Stu presumption; (3) the abrogetion of the
law of savage and finds; (4) the provisions granting jurisdiction and authority to State Parties which
conflict with UNCLOS; and (5) the prohibition of commercid activity related to UCH.*

@ Definition

¥ 1d. Annex, para. 1.

40

Id. Annex, para. 31.

4 Thisisnot to suggest that there are not additiona points of controversy, such asthe

exclusion of warships from the Convention. See Bederman, supra note 16 at 357, 347.
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The definition of UCH contained in the Draft Convention is too broad. It makes no distinction
between sgnificant wrecks, such as a Greek trireme or a ship from the Spanish Armada on the one hand,
and, on the other, atin can, coke bottle, or lump of cod that have been on the bottom for 100 years. In
addition, it gives State Parties the authority to declare objects that are even less than 100 years old to be
UCH. Given thefact that serious controls are placed on UCH by the Draft Convention that affect
commercid interests and property rights, the designation of UCH should be limited to wrecks or items
that are of specid or outstandingly significant scientific or archaeologica interest. Not dl wrecks are or
will be archaeologicaly “sgnificant.”* Thisis particularly true going forward. While the documentation
of mankind’s culture and existence prior to the 19" century may be limited, the same cannot be said for
the last 100 years or s0. Indeed in more modern times it seemsthat every detail of human existence and
culture is written about, photographed, recorded or videotaped, and even curated in some form or other.

It is hard to conceive that one hundred years from now the documentation of our daily life will be such a
mystery that we would need to protect wrecks of modern vintage and mundane items of underwater
debris.

2 In Situ Preservation

The very firg sentence of the Annex Rules concerning UCH activities states as follows:

42 See Moyer v. Andrea Doria, supranote 15, at 1994 AMC 1031, noting that the
archaeologicd preservation aspect was less important in that case because, inter dia, there existed
“extensive photographs, deck plans, models and other documentation” of the wreck.

16



“The protection of Underwater Culturd Heritage is best achieved
through in Situ preservation, which should be consdered asthe first
option.”*

3 Draft Convention, Annex para. (1)(1).

17



This sentence establishes a presumption that the protection of UCH is best achieved by leaving it
whereit is, a the bottom of the ocean, and not recovering it from the ocean floor. The trouble with the
quoted Rule, and the presumption thet it creates, isthat in some casesit is demonstrably false. For
ingtance, scientists and others involved with the Titanic project have stated that the wreck of the Titanic
and its artifacts are dowly disintegrating as aresult of its underwater setting.** These scientists predict
that in due course there will be nothing left of the wreck but a spot of rust colored sand.”® The sameis
agpparently true with respect to the Union warship U.S.S. Monitor, and the government has ingtituted
efforts to recover that vessdl. Very recently the news media have reported on the successful recovery of
the Confederate submarine Hunley.

The point is not that leaving awreck underwater will dways lead to destruction of that wreck.
What is happening to the Titanic is not necessarily true for al wrecks. Indeed, there is evidence that
some wrecks are better preserved by leaving them ingtu. What is wrong with the Rule contained in the

Annex is the presumption that in Stu preservation is dways correct.  That Smply isnot the case.  Rather

4 Canadian microbid ecologist D. Roy Cullimore, an expert on “rusticles’, has sated:
The ship is disntegrating because rusticles are sucking
more and more iron out of the stedl.”

He predicts “the integrity, the structure of the ship will one day collapse” Wels, supranote 1, at 152.
In short the Titanic will one day be apile of dust on the ocean floor, and the artifacts from it, if not
recovered, will be “consumed by bacteria, corroded by salt and acids, and abraded by sediments....”
Id. at 157.

45 Similar comments were made by those who have photographed and dived on the wreck

over aperiod of years at a public hearing held by the Nationa Oceanic and Atmospheric Adminigtration
(NOAA) to consider the proposed Guidelines for Research, Exploration and Savage of RM S Titanic
on June 15, 2000. Recent dives on the wreck in August of this year confirm this. Teephone
conference with Mark S. Davis, Esq., attorney for RMST on August 18, 2000.

18



than dictate a presumption in this regard, the Convention should leave the determination of the best
method of preservation of UCH to a case-by-case analysis without any presumption that UCH is best
protected by in Situ preservation.

Of course thereis one other aspect of in Stu preservation which is puzzling to laymen.
Presumably the protection of UCH is done not just to preserve objects for study by archaeologists, but
aso to make them available to access by the public for educational and instructiona purposes. Leaving a
wreck and its artifacts on the bottom of the ocean does not, of course, give access to that wreck or any
of its artifacts to the generd public unless the wreck isin reasonably shdlow water. Even then the mass
of the public are not accomplished scuba divers. That there is widespread interest among the publicin
these wrecks is evidenced by the sgnificant public interest in the Titanic, and the exhibition of recovered
Titanic artifacts thet is drawing huge crowds as it travels throughout the nation. Findly, wherered
treasure artifacts are concerned, such as gold coins or gold bars, leaving them on the bottom of the
ocean when recovery would not harm them seemsto be pointless.

3 Abrogation of the Law of Salvage and Finds

Another controversid aspect with respect to the proposed Draft Convention isthe fact that it
abrogates the law of salvage and finds. It does so not in direct terms, but indirectly. One of the
proposed provisonsis Article 12(2) which gates:

“State parties shdl provide for the non-gpplication of any internd law or
regulation having the effect of providing commercia incentives or any
other reward for the excavation or remova of underwater cultura
heritage.”

Even if this provison were not included, other provisons of the Convention and Annex Rules would be

19



incongstent with the law of sdvage and finds.

By digplacing the law of salvage in the context of UCH the Draft Convention does away with a
distinction between abandoned property and non-abandoned property. Under the Draft Convention it
matters not whether or not the owner, or his subrogated insurer,* has abandoned awreck or its
contents. Either way the ownership interest is effectively divested for anything that is designated UCH.
A country which exercises sovereignty over the location of awreck has control and congtructive
possession over it, o that it will have de facto, if not de jure, ownership. The owner is no longer freeto
do as he chooses with his property. Presumably any intellectud property rights of an owner from which
he might seek to profit would also be lost.*” By ousting the law of salvage and finds, the Draft
Convention aso abrogates any salvage rights that an entrepreneur who locates the wreck might have
obtained. A savor would have no maritime lien, no property right in the wreck, and no intellectud
property rights that could be utilized to defray costs or obtain a profit. The Draft Convention has no

provison for remuneration of loss of property rights. In short the owner’ s and/or salvor’ s only right

6 Cargo and hull underwriters who pay clamsfor totd loss take title to the property

insured by subrogation. See, Great Western Ins. Co. v. Fogarty, 86 U.S. 640 (1873), The
TASHMOO, 1937 AMC 1536, 1539-1541 (Arb. 1937). One writer has noted:

“Marine insurers have led in the recovery of vauable
property from shipwrecks, and its return to the stream
of commerce, precisely because they have invested in
that property when they paid on the loss policies”

David J. Bederman, Historic Savage and the Law of the Sea, 30 U. Miami Inter-Am. L.R. 99, 118
(1998).

4 See pp. 21-22 infra
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would be the right to seek permission from the appropriate State Party to ded with such property under
very redrictive guiddines and rules. Thismay be gppropriate when dedling with sgnificant wrecks from
antiquity where there is no identifiable owner, but the Draft Convention’s scope would aso cover wrecks
of more modern vintage whose owners, or subrogated insurers, can be identified.

The archaeologists and their supporters claim that the law of sdvage and finds have no role to
play in, and are not suited to, the protection of UCH.* But U.S. admiralty courts have increasingly
required that in order to be digible for a salvage award or exclusve savage rights when dedling with
archaeologicdly sgnificant wrecks, salvors must follow established archaeological procedures. The
Titanic caseisonein point. Intha case the salvor agreed to refrain from salling items recovered from
the vessdl, except lumps of cod, and committed to retaining artifacts together as a collection. The court
which granted RMST exclusive sdvage rights has indicated thet this agreement played asgnificant rolein

the court’s decision.*® Other courts have acted in asimilar manner.>® In the Titanic case the court has

48

See, eg., Varmer, supranote 11.

49 RM S Titanic, Inc. v. The Wrecked and Abandoned Vessd Titanic, supra note 14, at
718. n.10, 723.
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permitted the salvors to exhibit the items recovered, including a portion of the hull, to the fee paying
public. Thisishow the salvor in that case has been able to recoup the huge expenditures it has made in

diving on and salvaging from the wreck.>*

0 Columbus America Discovery Group v. Atlantic Mutua Ins. Co., supranote 3, at 468.

MDM Sdvage, Inc. v. Unidentified, wrecked and Abandoned Tailing Vessd, 631 F.Supp. 308, 310
(S.D. Ha. 1986); Moyer v. The Andrea Daria, supra note 15; The Brother Jonathan, supra note 2.
See dso Schoenbaum, supranote 9, 16-7 at 346 (2d ed. )1994).

51 RMS Titanic, Inc. v. The Wrecked and Abandoned Vessdl, supranote 14, at 717-
718, 724.
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There is another agpect to the abrogation of the law of sdvage. It isapart of existing
internationd law and has been for centuries. Als, it isthe subject of an internationa convention which
most maritime nations, induding the U.S,, have ratified.® One eminent authority on savage law hes
noted that UNCL OS “ seeks to preserve the law of salvage as regards ‘ objects of an archaeological and
historical nature found at sea’”*® In the U.S,, asin most maritime nations, application of the Salvage
Convention and salvage law is administered by an admirdty court, which are federd courts, with origind
jurisdictioninaU. S. Digtrict Court.  Although not spelled out in specific terms, the Draft Convention
cdlsfor Sate Parties to indtitute a permitting process. It islikely that archaeologists would urge that any
implementing legidation in this country provide that some federal administrative agency® administer and
direct any UCH permitting regime and, in effect, digplace admiraty courts from firgt ingtance jurisdiction
in historic wreck cases> In other words afedera administrative agency would decide who could
explore the wreck, what if any compensation he might recelve, whether in Situ preservation should be

implemented, whether or not any artifacts can be recovered and taken from the wreck, and what

52 International Salvage Convention, 1989 reprinted in 6 Benedict on Admirdty Doc. 4-
2A (Wiswal 7" ed. rev.). This Convention was designed to replace the 1910 Salvage Convention in
order, inter dia, to take account of environmenta considerations. It cameinto force on July 14, 1996.
Interestingly, under Article 30 of the 1989 Savage Convention, State Parties may reserve the right not
to apply the provisons of the Convention when the property involved is maritime culturd property of
prehistoric archaeologicd or historic interest and is Situated on the sea-bed. In ratifying the 1989
Savage Convention the United States did not make such a reservation.

%3 Geoffrey Brice, Q.C., Sdvage and the Underwater Cultural Heritage, 20 Marine Policy
337, 338 (1996).

> Probably NOAA. See pp. 26-31 infra

55

See Varmer, supranote 11, at 301.

23



arrangements can be made for same. Presumably the only role the admiraty courts, or any court, would
play in connection therewith would be an apped from decisons by the administrator under the limited
review standards of the Administrative Procedure Act.® Salvors are not happy with this prospect. They
fed that any adminidrative agency dedling with this subject may not be even handed, but will be digned
toward the view of the archaeologists.®” They are wary of the delays and frustration inherent in any
administrative process® They prefer the dispute solver to be afedera judge who has no brief for either
gde, no indtitutiona bias, and can move with dispatch when the occason demandsit. Asany maritime
lawyer who has dedlt with ship arrests, property attachments, and preliminary injunction knows, an

admiralty court can act on very short notice when the occasion demands. On the other hand,

56

5 U.S.C. 8706 provides that an agency’s actions cannot be set asde unlessthey are (1)
arbitrary and capricious; (2) an abuse of discretion or otherwise not in accordance with law; (3)
uncondtitutiond; or (4) in excess of gatutory jurisdiction, authority or limitations and without observance
of process of law. Thereisgenerdly no apped de novo.

57

26-31 infra

Recent developments with the Titanic will not ease their concernsin thisarea. See pp.

%8 For agraphic example of bureaucratic misuse of authority (abeit state bureaucrats) see

Paul N. Kdler, SAvor-Sovereign Reations, How the State of 1llinois Destroyed the Lady Elgin, 30 J.
Mar. L. & Com. 245 (1999).
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adminigtrative agencies are not noted for swift action.

In short, the fact the Draft Convention seeks to oust the law of salvage and findsis a serious
point of controversy.
(4)  Conflict with UNCLOS

Option 1 of the proposed Draft Convention provides that State Parties may regulate UCH in
their exclusve economic zone and on their continental shelf, requiring, a a minimum, compliance with the
Annex Rules. While other jurisdictiond Options contained in the Draft Convention are less specific, the
effect isthe samein that they provide ether that any UCH activity in those areas must comply with the
Annex Rules or that State Parties should exercise their “sovereign rights’ in those areas to ensure that
UCH is protected in accordance with the Annex Rules™  The effect of these jurisdictional options seem
essentidly identicdl, that is, it gives coagtd states the right to regulate UCH activitiesin their EEZ zones

and on thar continental shdfs.

59

See pp. 9-10 supra.
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The problem is, however, that this conflicts with UNCLOS.  Under UNCLOS Article 56
coadtd dates have sovereign rights over the EEZ for the purpose of exploring and exploiting, conserving
and managing naturd resources, and with regard to other activities, economic exploitation and
exploration of the zones such asthe production of energy. Article 56 gives coastd states jurisdiction to
edablish artificid idands, marine scientific research and the preservation of the marine environment. With
respect to the continenta shelf, UNCLOS Article 77 gives coastal states sovereign rights for the purpose
of exploring the continenta shelf and exploiting its naturd resources. Naturd resources are defined as
consgting of minerd and other non-living resources of the seabed and subsoil together with living
organisms belonging to sedentary species, etc. What the provisons of UNCLOS do not grant coastal
dates in the EEZ and continental shelf zonesis sovereignty over culturd heritage. In short, no culturd
heritage zone is established by UNCLOS. The concept of alowing coastal states to have sovereignty
over “cultura heritage’ in their EEZ and Continenta Shelf zones was atopic of debate leading up to the
Law of the Sea Convention. Indeed, Article 303 of UNCL OS provides that the outer limit of a coastal
date s authority over archaeological and historical objects found at seais 24 nautical miles® ThelLA
draft for the preservation of UCH, which was the precursor of the UNESCO Draft, sought to establish
cultural heritage zones out to 200 nauticad miles and to modify the Law of the Sea Convention in this
context. Thiswas specifically opposed by many maritime powers at the third U.N. conference on the

Law of the Sea, including the United States and the United Kingdom, and was rejected.®

60 UNCLOS, supranote 26, Art. 303, para. 2.

61 Bederman, supra note 16, at 338. See aso Patrick J. O'Keefe and James A. R.
Nafziger, The Draft Convention on the Protection of the Underwater Cultural Heritage, 25 Ocean Dev.
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Despite this, the provisonsin the Draft Convention, while not specificdly establishing a culturd
heritage zone out to 200 miles or out to the limits of the Continental Shelf, in effect attempt to do soin
contravention of UNCLOS.

) The Prohibition of Commercial Activity

& Int’'l L. 391, 397 (1994).
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Rule 2 of the Annex to the Draft Convention states unequivocaly “Underwater Culturd Heritage
shall not be traded, sold, bought and bartered as items of commercid vaue.” In short, the proposed
Draft Convention forbids any commercid activity pertaining to UCH. Asa practicd matter thiswould
mean that salvors, who often have to invest millions of dollars to locate and recover shipwrecks®? would
be prohibited from making any money as aresult of their efforts in connection therewith, except possibly
to the extent that they have been engaged by contract by museums or governmental authorities®® Even
with this proviso the slvor who locates and recovers avessdl that contains artifacts such as gold coins or
gold bars, asin the case of the Atocha, would be prevented from redlizing any profit by the sde of such
atifacts, the sde of videos, books and photographs pertaining to the artifacts, or even from exhibiting
them to afee paying public.

Not surprigngly, it is this complete ban of any commercid exploitation of the recovery and
sdvage of UCH that so antagonizes the historic salvors. They do not understand why, if thereisa
redundancy of artifacts, such asin the recovery of thousands of gold coins which are essentidly smilar, it
Is necessay to retain dl of them in museums or for sudy by the archaeological community and prevent
any of them from being sold. Similarly, the over broad definition of UCH combined with the profit

prohibition serioudy affects the persond and intellectud property rights of identifiable owners and/or their

62

See p. 3 supraand p. 32.infra

63 A proposed amendment to the Draft Convention would permit recovery for “services’

performed. See Draft Annex Rule 2. It isfar from certain that even this limited amendment will pass
muster with the governmenta experts drafting the Convention.
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subrogated insurers® Throughout the world there are many private persons who routingly acquire, trade
and barter items such as slamps, toys, coins, documents, furniture and other collectibles that are over
100 yearsold. Why should the mere fact that an item has been underwater for 100 years mean thet it
should be treated differently?
V. THE MARITIME LAW ASSOCIATION POSITION

In March of 1999 The Maritime Law Association of the United States (MLA) submitted to the
U. S. Government its position paper, gpproved by its Board of Directors, on the proposed UNESCO
Draft Convention. In that postion paper the MLA stressed that it supported the goa of protection of
UCH, but recognized that there were legitimate differences of opinion asto what objects should be
designated as UCH, and whether protection of those objects and the public interest were best served by
recovery of the property or smply leavingitin place. The MLA sressed that any Convention should be
consstent with UNCLOS. Further, the MLA indicated its oppogition to those articles of the Draft
Convention that would abrogeate the rights of qudified commercid savors from engaging in the
excavation and remova of UCH. The MLA gated that it fdt that the law of sadlvage and finds and the
protection of UCH were not incompatible, and that any Convention ought to recognize the important role
of private enterprise and commercid incentives in discovering and protecting UCH and should aso
protect the right of owners of vessels and artifacts. The position paper further supports the principle that
admirdty courts should have jurisdiction over UCH and should continue to recognize and apply the law

of sdvageand finds. The MLA aso pointed out that the Convention should permit the sde of artifacts or

64

See pp. 15-17 supra
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other materids “in Stuations where funding may otherwise not be readily available to support an
appropriate project or where nationd legidation allows” In short, the MLA recognizes the need for
protection of UCH, but viewed the Draft Convention as too one-gded in itsfailure to take into account
the rights of commercid interests and the property rights of owners, sdvors, and insurers.

V. U.S. DELEGATION EFFORTS

The United States Delegation to the meetings of joint experts currently working on the Draft
Convention has been attempting over the last few years to seek changesin the Draft Convention that
would narrow the definition of UCH,* and remove the conflict with UNCLOS® In addition, the U.S.
Deegation has sought to soften the presumption that in Stu preservation isthe first choice in gpproaching
UCH by amending the Annex so that in Stu preservation would merely be afirst option to be considered,

but not the presumed choice.®” The Ddegation has aso sought to include language that would permit

65

The U.S. Delegation has supported the inclusion of the modifying phrase

“archaeologica or culturd significance’ in the definition of UCH. See Comments of the United States of
America on Sdected Articles Being Considered in Working Group One (U.S. Comments WG1) in
connection with the Third Meeting of Governmenta Experts to consder the Draft Convention on the
Protection of the Underwater Cultural Heritage at UNESCO Headquarter, Paris, July 3-7, 2000.

66 The U.S. Ddegation hasindicated that the Draft Convention must not conflict with
UNCLOS and cannot provide new coastd State regulatory authority over UCH. It hasindicated that it
believes Option 2 (see pp. 9 above) is consgtent with UNCL OS based on the understanding the phrase
“sovereign rights’ referred to therein refers only to resource rights and not rights over UCH in a coastal
date's EEZ or on their continenta shelf. U. S. Comments, Third Meeting. Presumably this means that
under Option 2 a State Party could only interfere with UCH activitiesin these areas to the extent it might
impact in naturd resourcesinthe area. Query - what assurance is there that the term “ sovereign rights’
will be given such aredtrictive interpretation?

o7 Comments of the United States of America on Selected Articles Being Considered By
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reward for “the provison of services’ in Annex Rule 2 so asto permit the State Partiesto utilize
commercia enterprisesto help protect and manage UCH.®  In addition, the Delegation supports the sale
of deaccessioned objects, i.e., objects for which the need for curation is no longer deemed necessary.®®
Despiteits efforts, the U.S. Delegation is hampered by a number of factors. Firg, the United States
Delegation is one of the few that has as members a representative of commercid interests. Most
delegations are made up of governmentd functionaries from the culturd minigtries of the nations involved.
Thereisadecided biasin favor of the archaeologica viewpoint and hostility to the views of those who
exhibit any concern for commercia or property interests. One of the members of the United States
Delegation is Greg Stemm, the President of ProSEA, The Professiona Shipwreck Explorers
Asociation, Inc. A recent member of the delegation is John Kimbdll, the head of the MLA Study
Group on UCH. Thefact that the United States Del egation contains representatives of commercid
interests makes it sugpect in the eyes of a number of the other delegations. 1n addition, the U.S.
Deegation is hampered because the United Statesis not a member of UNESCO and, technicadly, the
United States has no vote in the proceedings that are taking place a the meetingsin Paris. In any event,

whatever the cause, it is apparent that the United States Delegation has an uphill battle in softening the

Working Group Three, Rule 1.
o8 1d. Rule 2.

o Id.
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anti-commercid bias and deding with other problems that exist in the Draft Convention. Only time will
tell how successful their efforts will be.

No prediction can be made with respect to the timetable for completion of the Draft Convention
or when it might be submitted to a diplomatic conference. The stated attempt of those in charge of the
joint meeting of expertsisto have a completed draft following the meeting of the expertsto be held in
Parisin April of 2001 and for submission to the UNESCO Genera Assembly which isto teke placein
October of 2001 and which presumably would be followed by a diplomatic conference. However,
anyone who looks at the number of square brackets” and options that are contained in the present Draft
Convention realizes that much work will need to be done before a consensusis reached on the
document. It may be years away from
completion.

V. RECENT DEVELOPMENTSIN THE TITANIC LITIGATION

Asthose of you who attended last year’ s Houston Marine Insurance Seminar know, salvage

rights with respect to the Titanic have been granted to a corporation named RMS Titanic, Inc. (RMST)

by the United States Didrict Court for the Eastern Didtrict of Virginia. That grant of savage rights was

70

Language enclosed in square brackets indicate changes that have been proposed by
one or more Delegations.
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approved in large measure by the United States Court of Appeals for the Fourth Circuit.™

. RMSTitanic, Inc. v. Haver, etd., 171 F.3d 943, 1999 AMC 1330 (4™ Cir.); cert.
denied, 120 S.Ct. 74 (1999).
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In 1986 Congress passed the RMS Titanic Memorid Act,” urging the State Department to enter
Into negotiations with Canada, France and England to establish a treaty honoring the Titanic asa
memoria. Nothing substantive was done under that legidation until 1996 when the United States began
negotiating an internationa agreement with those countries (the “ Agreement”). That Agreement is now
imminent. However, these negotiations, and the terms of the Agreement, only became known to the
generd public earlier thisyear. The proposed Agreement provides that rules annexed thereto form an
integral part of the Agreement. These rules are, in many particulars, quite Smilar to the UNESCO Draft
Convention Annex Rules. They establish in Stu preservation as the preferred policy for preservation of
the Titanic and its artifacts. They contemplate that activities a the wreck site shall be submitted to a
State Party for gpprova, and outline the extensve details such gpplications for gpprovd must contain. In
other words the Agreement contemplates a permitting process.

In June of this year NOAA published proposed guidelines relating to the Titanic Memorid Act,
and, presumably, any Agreement that may be condluded.”  These guideines are identical to the
proposed Agreement rules. While calling for in Situ preservation as the preferred management technique,
they do contemplate some recovery or excavation, but only “when judtified by educationd, scientific, or
culturd interests” or to protect Titanic or its artifacts from “significant threat.”™ In addition, the proposed

guiddines dictate that any recovered artifacts should be kept together as a project collection. NOAA’s

& 16 U.S.C. 88450 IT ¢t seq.

& Proposed Guiddines for Research, Exploration and Salvage of R.M.S. Titanic, 65 Fed.
Reg. No. 107, 35326-35381 (June 2, 2000) (hereafter “ Guidelines’).

“ Guiddines at 35330.



description of the guiddines indicates that this means thet individua artifacts cannot be sold. NOAA
dates that thiswould not preclude sde or transfer of an entire collection to a museum provided the
collection is kept together.” NOAA goes on to note that current professiona curation practices would
permit museums to exclude objects from the collection or subsequently deaccessthem. Such objects

could then be sold by the museum.”

& Guiddines a 35328.

76

Id. Interestingly some scientists apparently think that the lumps of coal used to power
the Titanic are not only culturd artifacts, but that they should be curated in perpetuity. Id.
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RMST, which has not sold any of the artifacts it has recovered (except lumps of cod), does
derive condderable revenue from exhibitions that it has put on throughout this country and aboroad and
from books , souvenirs and the like. RM ST is concerned that the proposed Agreement and Guiddines””
would impact adversely on its existing persond property, intelectud property, and salvage rights.
Accordingly, it complained to Judge Clark in the Eastern Didtrict of Virginia, and two hearings have been
held in that court concerning the present status of this proposed Agreement and the U.S. government’s
position in connection therewith. In the meantime, RM ST filed a declaratory judgment action in the
Eagtern Didtrict of Virginiaseeking, inter dia, an injunction againg the U.S. government from proceeding
with the proposed Agreement. In that suit RMST contended that the proposed Agreement and the
implementing guidelines (regulations) that would accompany it, would, in effect, extinguish RMST’ s
previoudy granted exclusive savage rights, oust the jurisdiction of the admiraty court, and establish a
permitting regime to be administered by NOAA for any further slvage dives on the Titanic, and that any
further sdlvage activities would be severely limited under rules that are dmost identica to the Annex
Rules incorporated into the UNESCO Draft Convention. RMST complained that no action was taken
by the government under the Memorid Act for years, and it was only years after RM ST was granted
savage rights that the government began to take stepstoward atreaty. It further asserted that the

government never gppeared in the savage proceedings in the Eastern Didtrict of Virginiato contest the

77 The proposed Guiddlines are, at present, designated as non-mandatory. However,

RMST fearsthat, upon findization of the Agreement, they will be mandatory and part of any
implementing legidation.
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exclusve grant of salvagerightsto RMST, and that it should not be permitted, a thislate date, to oust
RMST’ s persond and intellectud property rights by means of the proposed Agreement.

More specificaly RM ST’ s suit contended (1) that the RMS Titanic Memoria Act violates the
Separation of the Powers doctrine, and is therefore unconstitutional because it directs the Secretary of
State to enter into negotiations with various countries to develop an international agreement despite the
fact that the conduct of foreign affairsis soldy within the purview of the executive branch of the
government; (2) that the proposed Agreement and rules contempl ate the creation of a permitting process
for sdvors as well as rules governing savage operations which are not contemplated by the Memorid
Act; (3) that neither the Secretary of State nor NOAA have reported to Congress on the progress of
Agreement negotiations as required by the Memorid Act; (4) that the proposed Agreement makes two
incorrect assertions () that the wreck lies on the Canadian continental shelf, and (b) that there are human
remains on the Ste, which shows that the negotiators did not consult with or engage the participation of
the public, including RMST; (5) that the government’ s actions are uncongtitutiona because they divest
the federd judiciary of admirdty jurisdiction; (6) that the government has waived and is estopped from
interfering with the exclusive salvage rights granted to RMST; and (7) thet the ratification of the
Agreement and implementation of it by proposed regulations would condtitute a taking of RMST’s
sdvage and property rights without just compensation in violation of the Fifth Amendment of the

Condtitution.”

8 RMS Titanic, Inc. v. Maddeine K. Albright, et d. Amended Complaint for Declaratory
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Judgment, Civil Action No. 2:93cv902, in the U.S. Didtrict Court for the Eastern Didtrict of Virginia,
Norfolk Divison.
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The government responded with aMotion to Dismiss. It asserted that the Digtrict Court lacks
subject matter jurisdiction over the case because (1) thereis no find adminigrative action that would
invoke the sovereign immunity provisons of the Adminigirative Procedure Act; (2) the lack of findity
dictates that the case is not gppropriate for judicia review; (3) RMST lacks standing because it has not
shown actud harm, only the possibility of harm; (4) the case involves the exercise of foreign rdations
which iswithin the sole purview of the executive, as opposed to the judicid, branch of the government;
(5) thereis no case or controversy in view of the lack of any find action or implementation of the treety;
(6) the issue of the government’ sright to enter into the Agreement isa palitical one and non-judticiable,
and (7) the exclusive forum for Fifth Amendment takings claims over $10,000 isthe U.S. Court of
Federd Clams. In addition the government argued that the Separation of Powers argument fails
because, inter dia, the Presdent has full authority to negotiate such an Agreement even without any
authority granted by the Titanic Memorid Act.”

On September 8, 2000, a hearing was held on the government’s Motion to Dismiss. On
September 15, the court entered the order granting the government’ s Motion to Dismiss, essentidly on

the grounds that the Agreement has not yet been entered into and there has been no find adminigtrative

action. In granting the government’s Motion, the court indicated that its action was without prejudice to

° Memorandum in Support of Federal Defendant’s Motion to Dismiss, RMS Titanic Inc.
v. Maddeine K. Albright, et d. supra.
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RMST’ sright to reindtitute its suit if and when the Agreement is ever concluded, implementing legidation

is enacted, and final guiddines and/or regulations are issued.*

8 RMS Titanic, Inc. v. Maddeine K. Albright, et d., supra, note 78, Order dated
September 15, 2000.
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While the Titanic is a unique wreck in many ways™ these developments in the Titanic case are
particularly ingtructive because they may foretdl what liesin store if and when the UNESCO Draft
Convention isfindized. If what NOAA is proposing for the Titanic is any guide, it will seek something
amilar in connection with any UNESCO Convention, i.e., an administrative agency, presumably NOAA,
enforcing the Annex Rules of the UNESCO Convention, the ouster of the first instance jurisdiction of the
admiraty court and the law of salvage and finds, and the consequent impact on the property rights, both
persond and intdllectua, of owners, subrogated insurers and/or salvors.

V1. CONCLUSION

8l In addition to the extensive public interest in the wreck, it is, of course, the subject of a
congressiond act, i.e,, The RMS Titanic Memorid Act.
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If the draft UNESCO Convention is adopted in its present form, it is probable that ratification in
the United States will draw some serious opposition.®? Certainly it will face serious opposition from
commercid savors of historic wrecks and perhaps from the slvage industry in generd. Indeed, if
conflicts with UNCLOS remain it islikdly that there will be sgnificant oppostion from various U.S.
government congtituencies. Thereisno red dispute as to the need for protection of antique wrecks and
artifacts of truly sgnificant archaeologic and scientific importance. Thereisno red dispute as to the need
to study such wrecks and make the knowledge gleaned from them accessible to the public a large.
Smilarly there is generd agreement that an international solutionisdesirable.  But the extreme breadth
and pervasive bias of the UNESCO Draft Convention against commercia and property interests, and
againg the law of sdvage and finds, is unfortunate, misguided, and counterproductive. It is unfortunate
because it drives gpart the two groups with the most interest in UCH, archaeologists and historic wreck
sdvors. It is counterproductive and misguided because archaeol ogists will need the skills and expertise
of responsible salvors to locate, and where appropriate, recover the wrecks and artifacts they so want to
study. Thisdoes not come chegp. The expensesinvolved in location and recovery of wrecks can be

daggering.®® Governments are not likely to set apart significant parts of their budgets on such projects.

82 The Convention in its present form is dso likely to draw opposition at the international
leve. In aletter to its member national maritime associations the President of the Comite Maritime
International (CMI) has noted the serious effect the Draft Convention has on the freedom of commercid
sdvors. Heindicates that the CMI has established aworking group to study the draft and “to ensure
that it works with the exigting internationd law of sdvage (Savage Convention 1989) rather than againgt
it.” Patrick Griggs, Presdent, Comite Maritime International, L etter to the Presidents of al Nationa
Maritime Law Associations (July 1999).

8 See note 8 supra. See Abbass, supra note 10, at 263, stating that “Becauise of ...
shared monetary problems, it would seem logical that archaeol ogists and for-profit projects could pool
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Removal of dl commercia incentives will result in fewer reported discoveries and recoveries® While
discouraging respongble salvorsit will leave the field for the less scrupulous *tomb robbers’ and

“looters.”® Whatever an international convention may provide, policing the high sees will be well nigh
impossible to accomplish. Further, the presumption regarding in Situ preservation, as shown above, is

wrong in some instances and often does not enhance public, or even scientific, access.

resources and cooperate.”

84 Sarah Dromgoole and Nicholas Gaskell, Draft UNESCO Convention on the Protection
of Underwater Cultura Heritage 1998, 14 Int’'| JMar. & Coadtd L. 171, 192 stating that “... remova
of the system of salvage rewards would aso remove an incentive to report finds and this would
undermine, among other things, the provisions of the Draft Convention relaing to notification of
discoveries.”

& Brice, supranote 53, at 342.
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Compromise s both possible and preferable® The archaeologica mind set against the law of
sadvage and finds overl ooks the developments in that law that imposes on commercia salvors
appropriate scientific standards and restrictions. ® Those wishing to oust the law of salvage and finds
point to the concept in sdvage law that avessel sunk isin marine peril and must be recovered. This
conflicts, they say, with the in Situ preservation presumption.® But as noted above, we now know that in
Stu preservation is not the best gpproach in some cases. Anadysis of that issue can and should be
addressed by the admiralty court on a case by case basis as necessary. Archaeological supporters aso
point out that while various courts have imposed standards and conditions on historic savors, thisis done
on acase by case basi's, depends on the judge, and the scientific standards are not codified as a definitive

requirement of salvage law.® These arguments can be addressed by the adoption of a protocol to the

8 J. Ashley Roach, Shipwrecks: Reconciling Salvage and Underwater Archaeology,

Center for Oceans Law and Policy, University of Virginia, 22™ Annua Conference, Montego Bay
(January 1998) where the author notes that compromise is necessary for thereto be a viable treaty
adopted by UNESCO, and states:

“There are many vaues associated with wrecks thet lie
on the seabed. Those vaues are memorid, commercid,
recreationa, or archaeologica or in combination.
Successful grategies for the future will ensure that no
one value prevails, that interests are balanced, and that
everyone with an interest Sts at the table from whatever
sector or nation.”

See dso Brice, supranote 53, at 342.

87

See pp. 16-18 supra.

88

Varmer, supranote 11, at 280.

8 Id. at 300.



dready exigting internationd Salvage Convention of 1989 and, in the United States, appropriate
amendmentsto the U. S. Salvage Act.®® Indeed, Sir Geoffrey Brice, Q.C., until his recent desth one of
the world’s leading authorities on salvage law, has proposed and drafted such aprotocol.™ The Courts
could employ archaeologists as specia master on scientific issues® Further, NOAA could be accorded
ganding to intervene as a party in salvage cases to put forth the archaeologic or historic viewpoint.

The admirdty courts have been dealing with salvage cases for centuries. Dedling appropriately
with historic shipwrecks is well within their purview and competence. In fact admiraty courts are dedling
effectively with these cases today and can and should provide the procedurd setting to reconcile the
views of the sdlvor and the archaeologist. Sufficient substantive guidance for admiraty courts can be
provided by appropriate legidation and/or protocols to existing conventions. 1t seems gpparent that no
prospective regime can anticipate or cover dl of the different circumstances or factud patterns that will
emerge with each newly discovered wreck. The extent of cultural value that may exist with any given

wreck will range from zero to 100%. That will be true of commercid vaue aswell. It isthe admiraty

%© 46 U.S.C. 8§8727-731.

o Brice, supranote 53, at 342. See aso James A. R. Nafziger, The Titanic Revisited, 30
J. Mar. L & Com 311, 325-326.

92 See Varmer, supranote 11, at 287 suggesting such a possible compromise.
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courts that can provide the flexibility and impartidity to balance the competing interest that will arise when

dedling with avirtud infinite range of wrecks and artifacts™

% See Sweeney, An Overview of Commercia Savage Principlesin the Context of Marine
Archaeology, 30 JMar.L.& Com. 185, 200-202 (1999).
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If thereisto be aviable internationd agreement the archaeologicd community and historical savors must
each give ground. To this date at least most of the archaeologica community has shown little interest in
compromise.®* While the archaeol ogists should give reasonable ground on such issues asin situ
preservation, admirdty jurisdiction, and profit incentives, by the same token, salvors need to accept the
fact that some truly sgnificant historic wrecks and artifacts that are not redundant should be curated and
not sold as items of commerce. They should further concede that in some instances leaving the wreck on
the bottom may indeed be the current best method of preservation. Both parties should reasonably insist
upon aleve playing field in the decison making process that will arise on acase by case basis, for each
wreck will poseits own peculiar set of problems. Compromise will not happen unless attitudes on each
sde change, and the two groups stop regarding each other as the personification of evil on the one hand

and intdlectud snobs on the other.

94 There are Sgnsthat some in the archaeologicd community are moving toward

cooperation with salvors. Recently the chair of the Underwater Archaeologica Committee of the
Archaeologica Indtitute of America urged his colleagues to cooperate with salvors who believe they
have discovered afifth century B.C. Phoenician vessd in the Mediterranean. William J. Broad,
Phoenician Ship Wreck: Teaming Up to Find Ancient Mariners, N.Y. Times, October 12, 1998.
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Digtribution: limited CLT-96/CONF.202/5 Rev.2
PARIS, July 1999
Origind: English

DRAFT CONVENTION
ON THE PROTECTION OF THE UNDERWATER CULTURAL HERITAGE*

Preamble
The States Parties to the present Convention;

Acknowledging the importance of underwater culturd heritage as an integrd part of the cultura heritage of
humeanity and a particularly important dement in the history of peoples, nations, and their relations with each
other concerning their shared heritage,

Noting growing public interest in underwater culturd heritage,

Aware of the fact that underwater cultura heritage is threatened by unsupervised activities not respecting
fundamenta principles of underwater archaeology and the need for conservation and research of
underwater cultura heritage,

Aware further of increesng commercidization of efforts to recover underwater culturd heritage and
availability of advanced technology that enhances identification of and access to wrecks,

Conscious adso of growing threets to underwater culturd heritage from various other activities, namely
exploitation of naturd resources of various maritime zones, condruction, including, condruction of atificid
idands, ingdlation and structures, laying of cables and pipdlines,

Bdieving that cooperation among States, marine archaeol ogists, museums and other scientific inditutions,
sdvors, divers and their organizations is essentia for the protection of underwater cultura heritage,

Conddering that exploration, excavation, and protection of underwater cultura heritage necessitates the
goplication of specid scientific methods and the use of suitable techniques and equipment as well asahigh
degree of professond specidization, dl of which indicates a need for uniform governing criteria,

Recognizing that underwater cultura heritage should be preserved for the benefit of humankind, and that
therefore respongibility for its protection rests not only with the State or States most directly concerned with
apaticular activity affecting the heritage or having an higtorica or culturd link with it, but with al Statesand
other subjects of internationd law,



Bearing in mind the need for more stringent measures to prevent any clandestine or
unsupervised excavation which, by destroying the environment surrounding underwater
cultura heritage, would cause irremediable loss of its historica or scientific Sgnificance,

Redlizing the need to codify and progressvely develop rules relating to the protection and preservation of
underwater culturd heritage in conformity with internationd law and practice, induding the United Nations
Convention on the Law of the Sea of 10 December 1982,

Convinced that information and multi-disciplinary education about underwater culturd heritage, its historica
ggnificance, serious threats to it, and the need for responsible diving, degp-water exploration and other
activities affecting it, will enable the public to appreciate the importance of underwater cultura heritage to
humanity and the need to preserve it, and

Committed to improving the effectiveness of measures a internationd and nationd levels for the
preservation in place or, if necessary for scientific or protective purposes, the careful remova of underwater
culturd heritage that may be found beyond the territories of States

Have agreed as follows

Article|
Definitions
For the purposes of this Convention:
1. @ "Underwater cultura heritage’ means dl traces of human existence' [which have been]
partidly, totaly or periodicdly (Stuated] underwater for at least 100 years [or are 100

years old and underwater], including:

() gtes, dructures, buildings, artefacts and human remains, together with their

! Proposas to add criteria of sgnificance or other limitations on the breedth of this
formulation were noted as criteria desired by a number of delegations.



CLT-96/CONF.202/5 Rev.2 - page 2

archaeological and natural contexts; and

2 It was noted that "stes’ and "naturd contexts’ might need definitions depending on the
decison taken on Articles4 to 7.
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(D) wreck® such asavessd, aircraft, other vehicle or any part thereof, its cargo or other
contents, together with its archaeologica and natura context.

(b) Notwithstanding the provison of paragraph |(a), a State Party may designate certain traces
of human existence within its jurisdictiort as under-water cultural heritage even though they
have been underwater for less than 100 years.

2. "States Parties’ means States which have consented to be bound by this Convention and for which
the Convention isin force.

3. "UNESCO" means United Nations Educationd, Scientific and Cultural Organization.

4, "Director-General" means the Director-General of UNESCO.

[5. "Convention" means the 1992 United Nations Convention on the Law of the Sea]

[6. "Activity directed a underwater cultura heritage" means activity having underwater cultura heritage
as its primary object and which may, directly or indirectly, physicdly disturb or otherwise damage
underwater cultura heritage)]

Article2

Scope of the Convention °

3 It was noted that "wrecV (in the English text) is atechnical term of salvage law and
includes more than shipwrecks. It was therefore agreed not to use the word "wrecks'.

Certain delegations understand this to mean "in waters under its jurisdiction or in respect
of vessasof itsflag

° This formulation represents the three different views on this Article which it was felt
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1 [DELETE]
1. [This Convention applies to underwater cultural heritage found a sea]

1. [This Convention shdl gpply to underwater culturd heritage irrespective of its location and to
activities which affect or endanger it.]

[2. This Convention shdl not apply to the remains and contents of any warship, nava auxiliary, other
vess or arcraft owned or operated by a State and used, a the time of its Snking, only for non-commercid

purposes]

[Article 2 bis

Rdationship between this Agreement and the Convention

Nothing in this Agreement shal preudice the rights, jurisdiction and duties of States

could not be resolved before discussions of Articles4to 7.
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under the Convention. [This Agreement shall be interpreted and gpplied in the context of and in a manner
consistent with the Convention.?]]

Article 2 ter

Regional agreements

(would be placed hereif Option | for Articles 5 and 6 is adopted;
text isincluded within Options 2 and 3)

Article3

General principle

1. The States Parties shall preserve the underwater culturd heritage for the benefit of
humankind in accordance with the provisions of this Convention.

[2. To that end, States Parties shall take al necessary measures to cooperate, specificaly in the event
of common interest by reason of the locdlization of the wreck and the flag State or because of the same

cultura, archaeologica or historicd origin,]

Article4

Underwater cultural heritage

6 It was noted that afind decision on this question could not be made until the result of
thisworking group of Articles4to 7.
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in internal waters, ar chipelagic waters and territorial sea’

1 States Parties, in the exercise of their sovereignty, have the exclusive right [in accordance with
Article 2] (without prgudice to Artidle 2] to regulate and authorize (activities directed at] underwater cultural
heritage in thelr internal water, archipelagic waters and territorid, sea.

2. Without pregjudice to other internationd agreements and rules of internationd law regarding the
protection of underwater culturd heritage, States Parties [should take al necessary measures to ensure] (shdl
require] that, at a minimum, the Rules of the Annex be gpplied to [activities directed at] underweter cultura
heritage in their internd waters, archipelagic waters and territoria sea.

Article4 bis

Underwater cultural heritagein the contiguous zone®

States Parties may (in gpplying Article 303(2) of the United Nations Convention on the Law of the
Seq| regulate and authorize [in accordance with Article 303(2) of the United Nations Convention on the Law
of the Sea) [activities directed at] underwater cultura heritage within their contiguous zone. In doing so,
Sates Parties [shdl) [should] require compliance, a a minimum, with the Rules of the Annex.

[In respect of Articles 5, 6 and 7, three options were offered for consideration but the positions of all
Sates are reserved.]

Certain delegations proposed adding a new paragraph to Article 4 to ensure efficient
protection of  underwater cultura heritage located in occupied territories,

There were concerns expressed that the final draft of this clause should not prejudice
the rights and duties of Statesin their internal waters and territorid sea

One delegation considered that this provision would not gpply to semi-enclosed aress.
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OPTION |
Articleb

Underwater cultural heritagein the exclusive economic zone
and on the continental shdlf

1. States Parties shall require that any discovery rdating to underwater cultura heritage
occurring in their exclusive economic zone or on their continental shelf be reported to thelr
competent authorities™

2. States Parties may regulate (activities directed at] underwater culturd heritage in their

exclugive economic zone and on their continental shelf. In doing S0, States Parties shdl require compliance,
a aminimum, with the Rules of the Annex, in particular taking into account the needs of conservation and
research.

3. States Parties may deny the conduct of [activities directed at] underwater cultura

heritage having the effect of [unjudtifiably] [interfering with the exploration or exploitation of

their naturd resources, whether living or nat living, and with other rights or jurisdiction which they enjoy under
the United Nations Convention on the Law of the Seaiin these areas).

4, States may enter into regiona or bilateral agreements, or develop exising agreements, for the
preservation of common underwater cultura heritage. For this purpose, they may adopt rules and regulations
which may be more stringent than those adopted &t globd leve. [ These agreements will be open to States
of cultura origin and States of historical and archaeologicd origin|

Article6

Non-use of areas under thejurisdiction
of the coastal State

States Parties shd| take measures to prohibit the use of thelr territory, including their maritime ports

10 It was noted that some clarification could be made as to who should report and to

which competent authorities. The need was dso noted to reflect on how to notify
discoveries made in areas subject to conflicting clams.
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and off-shore termindls, or other area under their jurisdiction or control in support of any [activity directed
at] underwater culturd heritage and inconsstent with the Rules of the Annex.

Article7

Prohibition of certain activities by nationals and ships

1. States Parties shall take dl practicable measures to ensure that [their nationals and]
vesHs flying their flag refrain from engaging in any [activity directed at] underwater cultural
heritage in a manner inconggtent with the Rules of the Annex.

2. Measures to be taken by a State Party in respect of [its nationals and] vessasflying its
flag shdl indlude:

@ prohibition of [activities directed at] underwater cultural heritage in areas where no State
Party exercises control under Article 5(2) otherwise than in accordance with the Rules of
the Annex;

(b) al practicable measures to ensure that they do not engage in [activities directed ]
underwater culturd heritage within the exclusive economic zone or continental
shelf of a State Party which exercises control under Article 5(2) in amanner contrary to the
laws and regulations of that State.
OPTION 2

Article5

Underwater cultural heritagein the exclusive economic zone
and on the continental shelf

In the exercise of their sovereign rights in the exclusive economic zone and on the continenta shelf,
as provided for in the United Nations Convention on the Law of the Sea, States Parties shal take account
of the need to protect, underwater cultura heritage in accordance with this Convention.

Article 6

Non-use of areas under thejurisdiction of the coastal State
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1. All Sates Parties shdl take measures to prohibit use of thelr territory, including their maritime ports
and off-shore terminds, or other area under their jurisdiction or control in support of any activity directed
a underwater cultura heritage and incongstent with the Rules of the Annex.

2. This provison shdl gpply to any such activity beyond that States territorid seabut not within an area
over which another State exercises control [in accordance with customary international law asreflected in
the United Nations Convention on the Law of the Seg] unless requested by that State.

Article7

Prohibition of certain activities by nationals and ships

1 States Parties shdl require that any discovery relaing to underwater culturd heritage by their
nationas or through the activities of vessalsflying ther flag in the exdusive economic zone or the continental
shef of another State be reported to the competent authorities of that State or the State of origin, or the State
of culturdl origin, or the State of historical and archaeologica origin.™

2. Measures to be taken by a State Party in respect of [its nationals and) vessals flying its
flag, shdl indude:

@ to prohibit [activities directed at] underwater cultura heritage in areas where no State Party
exercises sovereignty or control in amanner contrary to the Rules of the Annex;

(b) to ensure that they do not engage in [activities directed at] underwater cultura heritage within
the exclusve economic zone or continentd shelf of a State Party which exercises sovereignty
or control in amanner contrary to the Rules of the Annex.

new article

(to be consistent, thisis provisionally called.)

Article 2 ter

1 The need was dso noted to reflect on how to notify discoveries made in areas which

are subjected to conflicting clams.
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Regional agreements

States may enter into regional or bilaterd agreements, or develop existing agreements, for the
preservation of common underwater cultura heritage. For this purpose, they may adopt rules and regulations
which may be more stringent than those adopted at globd level. [ These agreements will be open to States
of culturd origin and States of historica and archaeologica origin.]

OPTION 3
Article 2 bis

Rdationship between this Convention and UNCL OS

Nothing in this Convention shal preudice the rights, jurisdiction and duties of States
under the United Nations Convention on the Law of the Sea. [This Convention shall be interpreted and
gpplied in the context of and in amanner consstent with UNCL OS]
Article 2 ter

Regional agreements

States may enter into regiond or bilatera agreements, or develop exigting agreements, for the
preservation of common underwater culturd heritage. For this purpose, they may adopt rules and
regulations which may be more stringent than those adopted a globd level. [These agreements will be open
to States of culturd origin and States of historica and archaeological origin]

Article5

Underwater cultural heritage in the exclusive economic zone

12 It was understood that these agreements would have to be consistent with internationd
law.

10
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and on the continental shelf**

1. A State Party shdl be notified of any activity or discovery reaing to underwater culturd heritage
occurring in its exdusive economic zone or on its continental shelf.*®

2. Such State Party shall take appropriate measures for the assessment and registration of
that information.

3. Staes shdl, where gppropriate, exchange this information with the competent authorities of other
interested States, in particular the State whose nationas reported the discovery. Such information shal be
transmitted to UNESCO.

4, States may authorize protective interventions and scientific research of the discovered underwater
culturd heritage. To this end they shdl consult the competent authorities of a State whose nationd's or
vesdsflying its flag intend to engage in such activity and shdl ensure that such activity:

@ complies, a aminimum, with the Rules of the Annex;

(b) involves the participation of competent experts of the State Party in whose exclusve
economic zone or on whose continental shelf the discovered underwater cultura heritage
is located.

5. States Parties shdl prohibit:

@ any activity [directed &) underweter cultura heritage which isin violaion of paragraphs 1,
2,3and 4; or

(b) the use of its territory, including its maritime ports and off-shore terminals, or other area
under itsjurisdiction such as the continenta shelf or exclusive economic zone, in support

13 The need was dso noted to reflect on how to notify discoveries made in areas which

are subject to conflicting clams.

*x Chairman's note: Articles 5 and 6 of thettaft are included in a single Article in Option
3. Article 7 of the draft becomes Article 6 in Option 3.
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of any activity (directed a] underweater cultura heritage which isin violation of paragraphs
1,2,3and 4.

Article 6

Prohibition of certain activities by nationals and ships

All States Parties shd| take dl practicable measuresto ensure that [their nationds] and vessds flying
their flag do not engege in any activity [directed a] underwater cultura heritage in amanner incongstent with
this Convention and its Annex, or the laws and regulations of the State Party in whaose exclusive economic
zone or on whose continenta shelf such underwater cultura heritage is located, as appropriate.

Article7

Underwater cultural heritagein thearea

1 Any discovery of under-water culturd heritage in the area, as defined in Article 1, paragraph I(1)
of the United Nations Convention on the Law of the Sea; shdl be reported [by the State Party whose
nationds or vessdl s flying its flag made such discovery to the Director-Genera of UNESCO, who in turn
shdl transmit such information to the Secretary-Generd of the Internationa Seabed Authority as soon as

possible]

2. (UNESCO shdl inform of the discovery dl Statesthat enjoy preferentid rights under
Article 149 of the United Nations Convention on the Law of the Sea)]

(End of the three options)

[Article 7 bis

Underwater cultural heritagein the area

Any discovery of underwater cultura heritage in the areg, as defined in Article 1, paragraph (1) of
the United Nations Convention on the Law of the Sea, shall be reported by the finder to the Secretary-

12
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Generd of the Internationd Seabed Authority, which shdl tranamit the information to the Director-Generd
of the United Nations Educational, Scientific and Cultural Organization.]***

Article X

Activitiesincidentallv affecting underwater cultural heritage****

1. Each State Party shdl take reasonable measures to ensure that activities are avoided thet adversely
affect known underwater culturd heritage in itsinternd waters, archipdagic waters, territorid seg, exclusve
€Conomic zone or on its continenta shelf.

2. Where a State Party designates as requiring specia protection underwater cultural

heritage in its internd waters, archipdagic waters, territorial sea, exclusve economic zone or on its
continental shelf, it shall take al necessary measures to ensure that activities do not adversely affect such
under-water cultural heritage.

3. Where UNESCO designates as requiring specid protection underwater culturd heritage
in the Area, each State Party shall take al necessary measures to ensure that vessals flying its flag do not
underteke activities that adversaly affect such underwater cultura heritage]

Article8

Permits

A State Party may [issue] providefor-thetssdance-of permits, subject to compliance with (the
Rules of the Annex], dlowing entry into itsterritory of underwater cultura heritage.

Article9

***%  Chairman’s note: thisrfidieD¢ is tuegbtbdy ttalebibdodisallychappiyéel ADptian/li niChion 3.
accepted. Option 3 contains an alternative proposal on the “ area” initsArticle 7.

***x  Chairman’snote: if Article X is accepted, 3t would logically precede Article 7 in Option
3.
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Saizure of underwater cultural heritage

1 Subject to Article 8, each State Party shdl provide for the seizure of underwater cultural
heritage excavated or retrieved in amanner not in conformity with the Rules of the Annex, which is brought

to its territory. either-directhy-or-Hndirecthy-
[2. A State shdl seize underwater culturd heritage known to have been excavated or retrieved from
the exclusive economic zone or the continental shelf of another State Party exercising- control of those arees
in accordance with Article 5, paragraphs 2 to 5 above only after the request or with the consent of that
State]

Article10

Other sanctions

1. Each State Parry shdl impose crimind, adminidrative [or civil] sanctions for importation of
underwater culturd heritage which is subject to seizure under Article 9.

2. State Parties [shall] egFee4e cooperate with eech other inthe enforcement of theee

Article11

Notification requir ements and tr eatment
of seized underwater cultural heritage

1. Each State Party undertakes to record, protect and take all reasonable measures to
conserve underwater cultural heritage seized under this Convention.

2. Each Sate Party shdl natify its seizure of underwater culturd heritage under this Convention to the

[Director-General of UNESCQO] and to any other State Party which is known to have a cultura heritage
interest therein.

14
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Article 12

Disposition of underwater cultural heritage

1 A Sate Party which has seized underwater culturd heritage shdl decide on its ultimate dispogition
for the public benefit taking into account the needs of conservation and research, including the need for re-
assembly of adispersed collection, as well as public access, exhibition and education, and the interests of
those States which have expressed a nationd heritage interest in it [pursuant to their preferentia rights as
State of origin, State of culturd origin, or State of historical and archaeologicd origin.]

[2. Sates Paties shdl provide for the non-gpplication of any internd law or regulaion having the effect
of providing commercia incentives or any other reward for the excavation and remova of underwater
culturd heritage]*****

Article 13

Collabor ation and infor mation-sharing

1 Whenever a State Party has expressed a nationa heritage interest in particular
underwater cultura heritage to another State Party, the latter shal consider collaborating in
the investigation, excavation, documentation, conservation, study and culturd promotion of the heritage.

2. To the extent compatible with the purposes of this Convention, each State Party undertakes to
share information with other States Par-ties concerning underwater culturd heritage, such as but not limited
to, discovery of heritage, location of heritage, heritage excavated or retrieved contrary to [the Rules of the
Annex] or otherwise in violaion of internationd law, pertinent scientific methodology and technology, and
legd developments relating to heritage.

3. Whenever feasble, each State Party shal use appropriate internationa databases to disseminate
information about underweter cultura heritage excavated or retrieved contrary to [the Rules of the Annex]
or otherwise in violaion of internationd law.

***x%  Chairman’s note: to be deleted here as it%s part of the Annex and/or Article 3 of the
General Principles.
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Article 14

Underwater cultural heritage in the areg******

Article 15
Education
Each State Party shdl endeavour by educationd means to create and develop in the public mind
aredization of the value of the underwater cultura heritage as well asthe threst to this heritage posed by
violations of this Convention and non-compliance with the Rules of the Annex.

Article 16

Training in underwater ar chaeoloqy

1 States Parties shdl take measures to further research in accordance with [the Rules of

the Annex] by providing training in underwater archaeologica investigation and excavation

methods and in techniques for the conservation of underwater cultural heritage, or by encouraging the
competent bodies or organizations to do so.

[2. States Parties shall cooperate to promote training and transfer of technology relating to
underwater cultura heritage)]

Article 17

Assistance of UNESCO

1 States Partiesmay cdl upon UNESCO for technica assistance concerning underwater cultural
heritage as regards information and education, consultation and expert advice, coordination and good
offices, [or in connection with any [technical] problem arising out of the gpplication of the present
Convention or the Rules of the Annex.]

[32.  TheOrganization may, on itsown initiative, conduct reseerch and publish sudies on mattersrelevant
to the protection of the underwater culturd heritage]

***%%* See Chairman’s note marked *** on pagé 9 of the draft Convention.
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[3. The Organization shdl inform States Parties on activities directed at culturd heritage)]
Article 18

National services

1. In order to ensure effective implementation of this Convention, States Parties undertake to expand
the activities of existing competent nationa services or, if appropriate, to establish nationd services for that
purpose.

Article 19

Peaceful settlement of disputes

Any dispute between two or more States Parties concerning the interpretation or application of the
present Convention or the Rules of the Annex and not settled by negotiation shall, at the request of any of
the parties to the dispute, be submitted to arbitration. If the States Parties are unable to agree on the
condtitution of the arbitrd tribund within Sx months from the date of the request for arbitration, any of the
parties to the dispute may refer the digpute to the International Court of Justice.

Article 20

Ratification, acceptance, approval or accesson

1. Member States of UNESCO, as well as non-Member States of UNESCO which have been
invited by the Executive Board of UNESCO to become Parties, may become Parties to this Convention
by depositing with the Director-General of UNESCO an instrument of ratification, acceptance, gpprova
Oor accession.

***%%* See Chairman’s note marked *** on pagjé 9 of the draft Convention.
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2. The Convention shdl enter into force three months after the deposit of the fifth instrument referred
to in paragraph 1, but soldly with respect to the five States that have so deposited their ingruments. It shal
enter into force for each other State three months after that State has deposited its instrument.

Article 21

Reser vations and exceptions

No reservations or exceptions may be made to this Convention.
Article 22
Amendments
1. A State Party may, by written communication addressed to the Director-Generad of UNESCO,;
propose anendments to this Convention. The Director-Generd shdl circulate such communication to dl
States Parties. If, within six months from the date of the circulation of the communication, not less than one
haf of the States Parties reply favourably to the request, the Director-Genera shdl present such proposal
to the Genera Conference of UNESCO for adoption.

2. Once adopted, amendments to this Convention shal be subject to ratification, acceptance, approva
or accesson by the States Parties, unless otherwise provided in the amendment itsalf

3. Articles 20, 21and 23 shall apply to al amendments to this Convention.

4. Amendments to this Convention shall enter into force for the States Parties accepting or acceding
to them three months after the depost of the instruments referred to in paragraph 2 by two thirds of the
States Parties. Theresfter, for each other State Party it shdl enter into force three months after the deposit
of itsingrument.

5. An amendment may provide that a smdler or alarger number of acceptances or
accessons shdl be required for its entry into force than are required by this Article.

6. A State which becomes a Party to this Convention after the entry into force of amendments in
accordance with paragraph 4 shdll, failing an expression of different intention by that State:

@ be considered as a Party to this Convention as so amended; and

(b) be considered as a Party to the unamended Convention in relation to any State Party not

18
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bound by the amendment.
Article 23
Denunciation

1 A State Party may, by written notification addressed to the Director-Generd of
UNESCO, denounce this Convention.

2. The denunciation shall take effect twelve months after the date of receipt of the
notification, unless the naotification specifies alater date.

3. The denunciation shdl not in any way affect the duty of any State Party to fulfil any obligation
embodied in this Convention to which it would be subject under internationd law independently of this
Convention.

Article24

The Charter****xx*

1 The Charter annexed to this Convention form an integra part of it, and, unless expressy provided
otherwise, a reference to this Convention or to one of its Parts includes a reference to the Rules of the
Annex rdaing thereto.

2. The Charter may be revised from timeto time by the International Council of Monuments and Sites.
Revisons of the operdtive provisons shal be deemed to be revisions of the annexed operative provisons.
The Director-Generd of the United Nations Educationd, Scientific and Cultural Organization shdl notify
al States Party to this Convention of the text of such revisons. States Parties shdl be bound by the
revisons, except those State Parties that notify the depository of their non-acceptance in writing. Such
natification shal be made within Sx months after the receipt of the notification of the text of revisons.

3. A State which becomes a Party to this Convention after the adoption of amendmentsto
the Rules of the Annex in accordance with paragraph 2 shdl:

@ be considered to have accepted the Rules of the Annex as so amended; and

(b) be considered as having accepted the unamended Rules of the Annex in reation to any
State Party not bound by the amendments to the Rules of the Annex.

19
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Article 25

Authoritative texts

This Convention has been drawn up in Arabic, Chinese, English, French, Russian and Spanish, the
gx texts being equdly authoritative.

FR KKK kK Chairman’s note: this Article wiRGeed revision to make it compatible with the
decision to replace the words “ operative provisions of the Charter” by the words
“rules of the Annex” throughout the text.
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ANNEX

RULES CONCERNING ACTIVITIESDIRECTED
AT UNDERWATER CULTURAL HERITAGE

1. General principles

1. The protection of underwater cultural heritage is best achieved through in Situ
preservation, which should be consdered as the first option. Accordingly, activities directed at
underwater cultura heritage shdl be authorized by the competent authority of the concerned
State only when they make a significant contribution to knowledge, protection and [/or]
enhancement of underwater culturd heritage.

2. The commercid exploitation of underwater cultura heritage for trade or speculation [, other than
in the provison of sarvices or itsirretrievable dispersd is fundamentaly incompetible with the protection and
proper management of the underwater cultura heritage. Underwater cultura heritage shal [shedtd] not be
traded, sold, bought and bartered as items of commercia vaue.

3. Activities directed at underwater cultura heritage shadl not adversely impact underwater
cultura heritage more than is necessary for the objectives of the project.

4, Activities directed a under-water cultura heritage must use non-destructive techniques and
prospection and [limited] sampling in preference to recovery of objects. (If excavation is necessary for the
purpose of scientific studies] the methods and techniques. used must be as non-destructive as possible and
contribute to the preservation of the remains.

5. Activities directed a underwater culturd heritage shal avoid the unnecessary
disturbance of human remains or venerated Sites.

6. Activities directed at underwater culturd heritage shdl be drictly regulated to ensure proper
recording of historica, cultural and archaeologicd information.

7. Public access to conduct activities relating to underwater culturd heritage that are
non-intrusive (such as photography) should, where practicable, be encouraged.

Il. Project design

21



8. Prior to any activity directed at underwater culturd heritage, aproject desgn for the activity shdl be
developed and submitted to the competent authority for authorization and appropriate peer review.

9. The project design shdl include:

@
(b)
(©
(d)
(€
()
@
W)

0]

0

(k)
@
(m)
W)
(0)

proposals for, or results of, dl preiminary work as gppropriate;

the objectives of the project;

the methodol ogy to be used and the techniques to be employed;

the anticipated funding;

atimetable for completion of the project;

composition, qudifications, respongbility and experience of the team;
plans for post-fidldwork andysis and other activities;

aconservation programme for artefacts and the Ste in cose cooperation with the competent
authority;

Ste management and maintenance policy for the whole duration of the project;

a documentation programme;

asdfety palicy;

arrangements for collaboration with museums and other, in -particular scientific, inditutions;
report preparation;

deposition of archives, including underwater cultura heritage removed; and

aprogramme for publication.

10.  Activities(directed & underwater culturd heritage] shdl be carried out in accordance with the project
design gpproved by the competent authority.

11.  Where unexpected discoveries are made or circumstances change, the project design shal be
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reviewed and amended with the approva of the competent- authority.

12. In cases of urgency or chance discoveries, activities directed at the underwater culturd heritage
including conservation measures or activities for a period of short duration, including

in particular Site stabilization, may be authorized in the absence of a project design to protect underwater
cultura heritage.

[1l. Preiminary work

13.  Theprdiminary work referred to in Chapter H shall include an assessment that evaluates

the [scientific Significance and] vulnerability of the underwater cultura heritage and

surrounding naturd environment to damage by the proposed project, and the potentia to obtain data that
would meet the project's objectives.

14.  Theassessment shal dso encompass background studies of available historical and archaeologica
evidence, archaeologica and environmenta characterigtics of the Site, and the consequences of any potentid
intrusion for the long-term stability of the underwater cultura heritage affected by the activities.

V. Project objective, methodology and techniques

15.  The methodology shal comply with the project's objectives and the techniques employed shdl be
as non-intrusive as possble.

V. FEunding

16.  {Except incasesof emergency to protect underweater culturd heritage, adequate funding shdl shedld
be assured in advance of any activity sufficient to complete al stages of the project design, including
conservation, documentation and curation of recovered artefacts, and report preparation and dissemination.

17 The project desgn shdl exhibit demongrated ability (such as securing abond) to the project through
to completion.

18.  Theproject design shdl indude contingency plansthat will ensure consarvation of underwater cultura
heritage and supporting documentation in the event of any interruption of anticipated funding.

19. Project funding shdl [should] not require the sdle, acquisition or barter of underwater
cultura heritage,

V1. Project duration - Timetable
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20.  Anadeguate timetable shdl be developed to assure in advance of any activity directed at
underwater cultura heritage the completion of al stages of the project design, including

conservation, documentation and curation of recovered underwater cultural heritage, and report preparation
and dissemination.

21.  The project desgn shdl include contingency plans that will ensure. conservation of underwater
cultura heritage’ and supporting documentation in the event of any interruption in or termination of the
anticipated timetable.

VIl Competence and qualifications

22.  Activitiesdirected a underwater culturd heritage shdl only be undertaken under the direction of ad
in the presence [in control] of aqualified underwater archaeologist with scientific competence gppropriate
to the project.™

23. All persons on the project team shall be qualified and have demonstrated competence
appropriate to their project roles.

VIII. Conservation and site management

24.  The conservation programme shdl provide for trestment of the archaeologica remains
during the activities directed a& underwater cultura heritage, in trandt and in the long term.
Conservation shal be carried out in accordance with current professiona standards.

25.  The ste management programme shdl provide for the protection and management in Stu for

underwater cultura heritage in the course of and upon termination of fiddwork. The programme shdl indlude
public information, reasonable provison for Ste Sabilization, monitoring and protection againg interference.

[X. Documentation

26.  The documentation programme shal set out thorough documentation of activities,
including a progress report directed a underwater culturd heritage in accordance with current professiona
standards of archaeologica documentation.

27. Documentation shdl include, a a minimum, a comprehensive record of the ste including the

1 This provision was accepted in principle on the basis that “ activities directed at
underwater culturd heritage’ shdl be defined s0 asto exclude non-destructive activities.
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provenance of underwater culturd heritage moved or removed in the course of the activities directed a
underwater culturd heritage, fidd notes, plans, drawings, sections, photographs and recording in other media

X. Safety

28. A sdfety policy shdl be prepared that is adequate to ensure the safety and hedth of the project's
team and third par-ties and is congistent with any applicable statutory and professond requirements.

XI. Reporting

29. Interim and find reports shal be made available according to the timetable set out in the project
design, and deposited in relevant public records.

30. Reports shdl include:
@ an account of the objectives,
(b) an account of the methods and techniques employed,;
(© an account of the results achieved,

(d) recommendations concerning conservation and curation of any underwater culturd heritage
removed as well as of the Ste; and

(e recommendations for future activities; [and]
[(F) basic graphic and photographic documentation on al phases of the activity ]

X11. Curation of Project archive

31 The project archive, induding any underwater culturd heritage removed and a copy of dl supporting
documentation, should (shal] as much as possible be kept together and intact as a collection in amanner that
can [be available] provide for scientific and public access aswell asthe curation of the archive [within & least
five years of the completion of the archaeologicd fieldwork].

32.  Arrangementsfor curaion of the project archive shdl be agreed to before any activity commences,
and shdl be set out in the project design.
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33.  Theproject archive shal be prepared according to current professiona standards.

(B0149425.WPD;1)
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