THE TITANIC VENTURE: WHO OWNS THE OCEAN DEEP?

1 INTRODUCTION

This paper does not, unfortunately, answer the question as to who owns the ocean deep, but does
discuss the issues reldive to those factors that will enable the enlightened reader to come to his own
concluson. The inordinate public mania for information about the TITANIC is extraordinary. This is
undoubtedly caused by the motion picture of the same name as well as dl of the commercid activities
associated with the promotion of the picture. 1t isaso been the subject of recent public education programs
on the Discovery Channd and others, including the television attempt to recapture the salvage vessd raising
asection of the TITANIC' s hull, which had been imbedded in the ocean bottom some two and one haf
miles below.

Thetragic history of the TITANIC has unfortunately been somewhat romanticized in movies and,
a times, by writers without taking into account the absolute devadtation and destruction of the "unsinkable
TITANIC" on its maiden voyage to New York in April, 1912. This paper will discuss the higtorica
background of the recent salvage activities and the more recent activities involving sunken and, at times,
abandoned wrecks which have resulted in extraordinary activities on the part of salvors and others, which
has precipitated substantia lawsuits. It is quite evident at the end of the day that the issue of hitorica
presarvation, dthough articulated as the primary rationde for these endeavors, is not necessarily the prime
function of these expeditions, namely, one of profit. The TITANIC venture, however, is different in this
agpect. Itisal the moreinteresting for thet reason, in that the salvors of the TITANIC have agreed not to
sl any of the artifacts and have promised to keep them available for future generations for viewing a
expositions, etc.

2. HISTORIC BACKGROUND OF SALVAGE

The law of sdvage throughout the world is of substantid higtoricd origin, going back to
pre-Chridian times. The definition of sdvage is basicaly a smple one, namely: a marine peril, a service
voluntarily rendered when not required as an existing duty or from a specid contract and successin whole
or in part by the service rendered which contributed to such success!  The basic dements that the courts
would consider in evauating whether or not the service rendered was salvage were set forth in the earlier
Supreme Court decision in The BLACKWALL.? Courts in the United States have considered these
elements and have rearranged them on various occasions in various order, depending upon the magnitude
of the case as well as the subgtantia advancesin technology.

! The SABINE, 101 U.S. 382, 384 (1879); RMST Titanic Inc. v. Haver, et al., 171 F.3d 943
(4" Cir. 1999).

2 77 U.S. (10 Wall) 1 (1870).
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The facts consdered by courtsin salvage law andysisin descending order of importance are the
fallowing:

Degree of danger from which the property was rescued;

Vaue of the property saved;

Risk incurred in saving the property from the impending peril;

Promptitude and skill displayed by the sdvors;

Vaue of the property employed by the sadvors and the danger to which it iswas
exposed; and

6. L abor expended in rendering the salvage service®

s owdE

More recent decisions have added another element, namely, the care that the salvors have taken
to preserve the wreck from an archeologica viewpoint.*

The TITANIC caseisnot one of the usud sdvage activities which Hollywood has managed to twist
in such afashion asto depict them as aparce of free booters seeking to overwhelm the poor benighted
vessd owner and others. Although there may well be people in the industry that dill fedl that way about
sdvors, that is not the issue which we will consider in the TITANIC venture® The author had occasion to
subgtantidly review the issue of degp sea sdvage in the above mentioned article which was written before
the mgor court decisonsin the TITANIC case have come to their conclusion in 1999. However, that
article does discuss the historical background of salvage as well as other issues, which are the subject of

this paper.

The most recent notorious deep sea salvage operation was that in connection with the recovery of
artifacts, including alarge amount of gold from the S CENTRAL AMERICAN, which sunk off the coast
of South Carolinain 1857 with aloss of over 420 souls® That case was a bitterly fought salvage operation.

Litigation was brought by entrepreneurs who formed a limited partnership in Columbus, Ohio and utilized
the then exigting best technology to find thiswreck in the South Atlantic some 8,500 feet below the surface.
Thefirst decison in the case, known as CADG | was interesting, in that the Digtrict Court found that the
law of "finds" gpplied, which would be the true concept of "finders keepers® and not the law of sdvage

3 B/V Bureau Wijsmuller v. United Sates, 702 F.2d 333 (2d Cir. 1983).

Columbus-American Discovery Group, Inc. v. Atlantic Mutual Insurance
Company. (CADG I1), 56 F.3d 556 (4" Cir. 1995), cert. denied, 516 U.S. 938
(1995).

McCormack: Finders Keepers-Losers Weepers: Underwriters Problems with Deep
Sea and Other Salvage Operations, 49 FICC Quarterly 87 (1998).

6 See, id. at 92-93.
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inwhich the salvor retains alien for hiscdam againg the property, but does not acquiretitle. The Court of
Appedsin itsfirg decison was complimentary of the activities of dl concerned and supported favoring the
law of salvage over the law of "finds' remanding the case to the lower Court directing it to apply the law
of savage and determine the percentage of gold each underwriter clamed title to which they may be
entitled.” Courts, a times, do have the gpt ability to turn a phrase, as might be imagined from this comment
from the Circuit Court opinion:

"When Eraamus mused that ‘a common shipwreck is a source of consolation to al’,
Adagia, 1V.iii.9 (1508), he quite likely did not foresee inconsonant free-for-alls among
sdf-styled sdvors” ? [including] Ohio, British and American insurance underwriters,
[which included] an heir to the Miller Brewing fortune, a Texas oil millionaire [who in the
past led searches for Noah's Ark, the Loch Ness monster and the TITANIC], an lvy
L esgue university, and an order of Catholic monks [for aprice of up to $1 billion in gold] '@

Subsequently, the Court was caled upon again to congder the digtribution of the poils (asit were)
of the gold from the COLUMBUS AMERICA brought up from the degp. As of the time thesalvors were
meaking their claim, they had expended in excess of $29.2 million with a projected sdved bullion vaue of
only $21 million, which of course did not make the limited partners in the investment group of the salvor
extremely happy.°

The Fourth Circuit in the later decison (CADG I1) was by that time getting dightly annoyed a the
continuing saga. One of the more erudite judges found solace in the quotation from Virgil which loosdy
trandated, stated "to what cannot you compel the hearts of men; oh cursed lust for gold"*® However,
the further commentary of the Court is something that may be considered in the TITANIC venture because
thiswas not a quest for gold but a seerch for presarvation of ahigtorica wreck. The comments of the Court
in CADG Il could easly be sad of the TITANIC, namdy "what (the salvors) have accomplished is, by
any measure, extraordinary. We can say without hesitation that their story is a paradigm of
American initiative, ingenuity and determination."”™ The salvors were awarded 92.6% of the salved
bullion with the claimant underwriters given the balance. There was no further opinion from the Court of

Columbus American Discovery Group, Inc. v. Atlantic Mutual Insurance Co., 974 F2d
450 (4™ Cir. 1992) (CADG ).

8 See, id. at 454 (citations omitted).

McCormack: Finders Keepers-Losers Weepers: Underwriters Problems with Deegp Sea and
Other Sdvage Operations, 49 FICC Quarterly 87 (1998), pp. 94-95.

10 See, id. at 92-93; CADG | at 561.

u See CADG |l at 576.
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Appeds. There is till some suggestion that the salvors are concerned about how they would be in a
position to obtain the greatest vaue from the bullion from the COLUMBUS AMERICA vessd without

impacting the vaue of it by placing it dl on the market & the sametime. A reader of history would be well

advised to review these decisons for afascinaing exposition of how the ingenuity of man was able to wrest
from the deep ocean the spoil of awreck sunk in extreme depths (but not at the depths of the TITANIC)
over 120 years before the commencement of the salvage operations.™

3. HISTORY OF THE TITANIC DISASTER

As one recent author indicated in arather succinct precis of the events "at 11:40 p.m. on April 14,
1912 theliner TITANIC struck an iceberg in the North Atlantic, holing six compartments forward
to an extent beyond the capability of the bilge pumps to overcome. The inevitable progressive
flooding sank the ship; it disappeared, bow first beneath the surface at about 2:20 a.m. on the
15th.""® Professor Woodward of the Department of Nava Architecture and Marine Engineering at the
Univerdty of Michigan, prepared a startling chronology of the events which he had obtained from various
sources as well as fleshing it out with his own surmises. The reader would be surprised to note the short
time frame for this catastrophe to take place:

1. Chronology

11:40 p.m. - The collison;
Six compartments are holed;
Two forward-most boiler rooms are among them and begin to
flood immediately. Bilge pumps are Sarted.

11:40 p.m., et seq. - Bilge pumps continue to run (further engineering
discussion omitted).

1:30 am. (gpproximately) - Wirdess sgnds grow week, gpparently from
falling power, but lights il burn.

2:05am. - Last life boat lowered. Lights ill on.

12 The reader of history would also be well advised to consider a fascinating history

of this activity in the Ship of Gold in the Deep Blue Sea (Kinder, 1998).

13 John Woodward: The Lights of the TITANIC, 30 Marine Technology, p. 100
(1993).
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2:10 am. (goproximatdy) - Trim by bow is sufficient to thresten operation
of remaining boilers. About this time 35 engineers appear on deck,
goparently having done al possible bdow. None survives. Lights il on.

2:18 am. - Trim has become severe, with stern lifted out of water. Ship
breaks in two near the bulkhead separating the last boiler room from the
reciprocating propulson engineroom. . . Lights go out.

2:20 am. - Broken off stern plunges benegth the surface, following the
bow section that has disappeared a minute or two earlier.**

The wreck of the TITANIC was firg discovered by Dr. Robert Balard in 1985 and further
examined in 1986 by him."™ Dr. Balard iswell known for his participation in recent Discovery Channel
expeditions, which have resulted in the location of some ancient Phoenician wrecks & the bottom of the
Mediterranean Sea a a depth of over 2,000 feet. These wrecks are to be considered in the context of
preservation rather than salvage. Dr. Bdlard is associated with the Woods Hole Indtitute in Woods Hole,
Massachusetts and was joined in the expedition to the TITANIC ste by a French group who provided the
submersible used for the expedition.

Until the photography of the TITANIC wreck by Dr. Balard and others, the generd theory was
that the vessdl had a gash ripped open for some 300 feet after her encounter with the large iceberg. The
conclusion that this iswhy the vessd sunk was first put forth by the British Board of Inquiry in 1912
However, some of the survivors fdt that the ship had broken in two at the surface and the research of the
authorities today supportsthet view. The TITANIC isnow in two large pieces on the ocean bottom, amost
amile gpart with much of her midship section missing and a substantial debris field between the two hull
sections.”’ Professor Woodward has opined, from the crew and passenger narratives, that the size of the
ice mass had a displacement of 180,000 to 300,000 tons. The initial impact did not creste much noise,
other than scraping or bumping as the iceberg did by the stern in its brush with the ship.*®

14 See Woodward, id. at 101.

B Woodward, et a., The TITANIC and LUSITANIA: Find Forensic Anaysis, 33 Marine
Technology, pp. 241-245; Ballard, R.D., The Discovery of the TITANIC, Madison Press
Books, Toronto (1987).

16 Mersey Commission, Report of the Court, 1912,

1 Woodward, et a., The TITANIC and LUSITANIA: Find Forensic Anaysis, 33 Marine
Technology, p. 241.

18 See, id. at 244.
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Professor Woodward opines that ‘the damage to the ship during her encounter with the
iceberg, consisted of popped rivets, cracks in the shell plating and torn seams below the water line,
while there was a large hole punched inside of the ship above the water line in the vicinity of
G Deck." Professor Woodward further concluded that the gash is non-existent and should be
considered as folklore."™ It was his opinion that the Sow rate of flooding, which would have been much
greater had there in fact been this large hole (which he considered 'folklore™") made for a dow rate of
flooding, which was governed by the inflow of water from tiny cleavage fracturesin the plates aswell as
riveted seams that were pried open.®® The impact occurred with the vessal proceeding at full speed of
amogt 20-21 knots; the water temperature was 28-307? Fahrenheit, which was a subgtantia factor in the
overd| snking. Professor Woodward opined that the wrought iron rivets were a source of failure based
upon analysis of rivets brought up by the expedition.*

In his most recent article, Professor Woodward opines that the TITANIC was neither an unsafe
nor poorly designed vessel.?? He dso referred to a fascinating paper presented at the IBA 27" Annud
Conference in Vancouver, 1998 by Joseph A. Kilbourn of Bigham Englar Jones & Houston.?

Thelaw firm of Bigham Englar represented the cargo insurers in connection with the TITANIC
litigation that commenced in New York in 1912. Lord Mersey, Chief Judge of the Probate, Divorce and
Admiraty Court in the United Kingdom, presided at the hearings of the sinking conducted by the British
Board of Trade. Ironicdly, he was the uncle of one of the founders of Bigham Englar and the former
Generd Counsd to the White Star Line, owner of the TITANIC, which gpparently did not cause any great
concern in the United Kingdom at that time* The TITANIC had three screws and an extreme length of
852.5 feet with abeam of 92.5 feet. It was driven by engines approximately 55,000 horsepower. The
vertica bulkheads were not topped with a horizonta watertight bulkhead running the length of the vessd.

This omission "was mainly responsible for the sinking of the TITANIC."® Ironicaly, the vessd filled
the requirements of the English Merchant Shipping Act for the number of life boats, which was based upon
the gross tonnage of the vessdl, not by the number of passengers aboard. The TITANIC carried 16

19 Id. at 245.
20 1d. at 245.
2 Id. at 248.

2 Woodward, TITANIC Defended, 34 Marine Technology 119 (1997).
2 Kilbourn: The Sinking of theR.M.S. TITANIC, IBA 27" Biennia Conference 1998.
24 See, id. at 1.

» Id. at 4.
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lifeboats and four collgpsible boats which could accommodate 1,178 persons. However, on its maiden
voyage, the vessel carried some 2,200 passengers.?®

On April 12, 1912, the TITANIC departed from Queenstown (now Cobb), Irdland for her voyage
to the United States taking the southern track, which was preferred, ostensibly, to avoid floating icebergs®’
On April 14", the vessal received warnings that icebergs were within five miles of the track she was
following. Later that day a second message was recelved reporting ice about 19 miles to the north of the
track. Thelast message was sent by the CALIFORNIAN (which was the vessdl in theimmediate vicinity
of the TITANIC &fter the Snking) about an hour and a hdf before the accident occurred indicating thet they
were stopped and surrounded by ice. The radio operator of the TITANIC seemed to ignore this message
on the basis that they were busy working on the radio for persona messages on behdf of the first class
passengers.”® The CALIFORNIAN was about five miles from the TITANIC when the collison with the
iceberg occurred, but never went to her assistance.

The TITANIC' stop speed was about 22-23 knots. Apparently, it was the policy of the White
Sar Lineto navigate its vessds a full speed day and night in clear weether with very little discretion given
to the magter to deviate from this policy.? At the hearings held in London this area of speed was explored.
The following colloquy took place between the Wreck Commissioner and one of the representatives of
the owner: "The Commissioner: | want to have it quite clear fromyou. Isyour position this, that in
clear weather, whether it be day or whether it be night, there should be no reduction nor need be no
reduction in the speed, although the master of the ship knows heisin theiceregion? Answer: that
isright."® At thetime of the collision, the vessal was proceeding at a speed of about 22 knots. The officer
on watch had been advised by the prior watch officer that the ship was within an areawhere ice had been
reported. The tragedy of thisincident isthat there had been no lifeboat drill ever held onthe TITANIC.

Hearings were dso hdd in the United States after the snking under the guidance of Senator William
Smith from the State of Michigan, the result of which was a proposad made to place stringent regulations
on maritime commerce including the necessity to carry enough lifeboats for al passengers and horizontal
as well as verticd bulkheads in the congtruction of vessals, and many other requirements mirroring the
failuresfound on the TITANIC.*! The British hearings took place in May, June and July of 1912. One of

2 Id. at 6.
2t Id. at 8.
28 1d. at 10.
2 Id. at 10.

30

Id. at 11; Mersey Commission, Tr. Test. J. Bruce lsmay.

3 See Kilbourn, p. 17.

172564.1 -7-



the managing directors of White Star Line, asurvivor, aswell as other survivors, testified. Thefind report
was issued July 30, 1912, which exonerated the master and the management of White Star Line from any
negligence® The words of the report regarding the conduct of Captain Smith who went down with the
vesHd areintereging "he made a mistake, a very grievous mistake, but one in which in the face of the
practice and past experience negligence cannot be said to have had any part; and the absence of
negligence it is, in my opinion, impossible to fix Captain Smith with blame. It is, however, to be
hoped that the last has been heard of the practice: (driving the vessel at full speed at all timesin
clear weather) and that for the future it will be abandoned for what we now know to be more
prudent and wiser measures. What was a mistake in the case of the TITANIC would without doubt
be negligence in any similar case in the future."*

4. LITIGATION IN THE UNITED STATES 1912/1914

The owners of the TITANIC filed a Petition in the Federal Court in New Y ork for exoneration
from or limitation of lidbility, pursuant to the provisons of the Limitation Act of 1851. Legd joudting took
place over the question of whether or not owners had the right to modify the injunction issued under the
Act.* Those decisions were primarily procedural ones, going to the issue of whether or not the dlaimants
representing estates of deceased passengers could file separate actions in the United States court, which
were not subject to the injunction of the limitation action. Those decisions made no reference whatsoever
to thefacts of theincident itsdlf. It was, however, addressed by the New Y ork Federa Court in its further
opinion in which it granted the objections of the daimantsto the right sought by the owners of the TITANIC
to commence limitation proceedings in the Federa Court in the United States.®

For the first time, this opinion set forth the rather bare adlegations of the owner’s as to what had
occurred. The TITANIC owners were saeking to limit ther lidbility to the vaue of the lifeboats and pending
freight, which did not exceed $91,805.54. Theissue, succinctly put, was whether the owner of aforeign
vesd (namdy, the British flag TITANIC) could dam exemption from libility under the Limitation of
Liability Act of the United States, which the lower Court found it could not do. The matter then came
before the Court of Appedlsin New Y ork some monthslater. The TITANIC owner was dleging that the
dlison with the iceberg and subsequent losses were due to an inevitable accident and not caused or
contributed to by any negligence or fault on the part of the owner or those in charge of the vessdl. The
Court of Appedswas aware of the internationa implications of this proceeding and therefore requested the

2 Id. at 18.
8 Id. at 18; Mersey Commission, Rpt. of the Ct. 1912, p. 30.

3 TheTITANIC, 204 Fed. 295 (S.D.N.Y. 1912), modified; In re Oceanic Seam Navigation Co.,
204 Fed. 259 (2d Cir. 1913).

% The TITANIC, 209 Fed. 501 (S.D.N.Y. 1913).
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Supreme Court of the United States to answer certain propositions as to whether aforeign owner could
maintain such a proceeding.® Theissues eventually reached the United States Supreme Court and were
addressed by the Court by Justice Oliver Wendell Holmesin May, 1914.%" The Supreme Court ruled that
aforeign vessd owner may resort to the courts of the United States in seeking limitation of liability under
the laws of the United States. There were no further decisonsissued inthe TITANIC initid litigation.

We are indebted to Mr. Kilbourn for the historical records of his firm which reved that atria on
the issueswas held in New York in June-Jduly, 1915. On July 28, 1916, following extended settlement
negotiations, afind decree was entered by the Court in which reference is made to the vadue of the passage
and freight money, the quantum of the amount of the clams and the fact that the clamants and the
petitioner/owner had agreed to settle and compromise their digputes. The Court then entered its order
dating that the petitioner, the TITANIC' s owner, was not liable for any loss, damage, injury, destruction
or fatdity or for any dlam arigng out of the anking, thet the snking occurred without the petitioner’ sprivity
and knowledge and that it was entitled to limited liability pursuant to the existing statute. Mr. Kilbourn
indicates the court record does not disclose the amount of the settlement, but suggests that there are
indications that it was not more than $200,000-300,000.% Therein rested the saga of the TITANIC and
the incident which led to the deaths of over 1,500 people on her maiden voyage for over 70 years. The
vess rested in itswatery grave until such time as it was discovered by Dr. Balard in 1985, some 12,000
feet below the surface of the Atlantic Ocean, approximately 400 miles off the coast of Newfoundland.

% 209 Fed. 513 (2d Cir. 1913).

37 Oceanic Seam Navigation Co., Ltd., as owner of the Seamship TITANIC v. William J.
Mallor, et al., 233 U.S. 718 (1914).

i Kilbourn: The Sinking of the RMS Titanic, IBA 27" Biennial Conference 1998 at 20-21.
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5. TITANIC WRECK - REDISCOVERY AND REACTION

The wreck of the TITANIC lay hidden benegth the Atlantic Ocean some 400 miles off the coast
of Newfoundland at awater depth of 2.5 miles. Although the generd vicinity of the wreck was known from
earlier data, it was not actively sought for and ultimately found in 1985 by Dr. Robert Ballard in the joint
expedition between the United States and France utilizing the U.S. Navy research vesssl KNORR.*® Dr.
Bdlard was involved with the Woods Hole Oceanographic Ingtitute as well as the Inditut Francais de
Recherches Pour I’ exploitation des Mers INFREMER). Some two years later, INFREMER joined with
an American corporaion, Titanic Venturesinc. (TVI). They were subsequently involved in thejoint salvage
expedition that ultimately recovered over 1,800 artifacts from the wreck site®® Subsequent to this activity,
R.M.S. Titanic Inc. (RMST) became the successor-in-interest to TV and, thereafter, conducted salvage
operations a the site from 1987 until 1994.4*

It was during this period of salvage operations that the saga of the TITANIC venture truly began,
dthough the firgt part of the saga was the unfortunate demise of the TITANIC on its maiden voyage with
the predictable litigation outcry, both in the United States and United Kingdom, that developed shortly
thereafter. There was a period of dmost 70 years of repose of the hulk of the TITANIC, broken in two
pieces at the bottom of the Atlantic Ocean, until the Balard expedition referred to above. Thereefter,
events darted to take on alife of their own, which continues today and which impacts on the future of al
deep sea ocean Sites of historical wrecks and their artifacts.

The inordinate interest in the TITANIC promulgated both by the movie and the extremey
successful Broadway musica about the sinking and excessve loss of life on avessd, ssemsto have piqued
the interest of the American public as well as some entrepreneurs and others that may have thought it a
fascinating ideato join in the atempts to promote the TITANIC activities In addition, from 1985 until now,
the technology that has been developed to permit deep sea ocean exploration and recovery of certain
objects has improved tremendoudy over the technology available in the early 1950s and 1960s. The
advent of the Discovery Channd on televison and the programs they have produced involving deep sea
ocean exploration as wdl as an explandion of the technology in place and being developed in the future has
meant a tremendous increment in the knowledge and awareness of the public as to what activities can be
consdered in the future for that part of the world which has dways remained as part of the dark aoyss not
yet conquered by man. Since over 70% of the earth is covered by waters, many of which are

% Rachadl J. Lin: Salvage Rights and Intellectual Property: Are Copyright and Trademark Rights
Included in the Sdvage Rightsto the R.M.S. TITANIC, 23 Tul.Mar.L.J. 483, 496 (1999).

40 James Nafziger: Finding the Titanic: Beginning an International Salvage of Derdlict Law a Seq, 13
Colum-Bla.J.L. and Arts 339, 341 (1988); Lin supra at 496.

4 See, RM.S Titanic Inc. v. The Wrecked and Abandoned Vessdl, et al ., 924 F.Supp. 714, 718
(E.D.Va. 1996); 1996 A.M.C. 2481, 2485. See, also Linsupra at 496.
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extraordinarily deep oceans and hitherto unexplored at any great depth, this new technology has created
adynamic movement within the oceanographic community for research and development of new technology
as well as continued exploration of the depths. 1t was due to this activity, aswell asthe daring and valor
of oceanographers and others who ventured into the depths of the Atlantic, that brought us thefirg pictures
and knowledge concerning the unfortunate actua facts relating to the tragedy that occurred on April 14,
1912.

6. THE VENTURE BEGINS

The firg gep in the activities that will bring us to the more recent discussons by the Court arted
in1992. At that time TVI and INFREMER were the only salvors to have ever worked on the wreck of
the TITANIC. However, on August 7, 1992, Marex Titanic Inc. (Marex), a Tennessee corporation,
commenced litigation againgt the wreck of the TITANIC in the United States Didtrict Court for the Eastern
Didrict of Virginia, amogt interested court in sdvage activities, seeking to be named the sole and exclusive
owner of any objects recovered from the TITANIC or that it be granted a sdvage avard. 1t wasthe same
court that was consdering the COLUMBUS AMERICA case. Interestingly enough, Marex had never
conducted any savage operations on the vessd at dl. 1n order to establish the Court’ s jurisdiction, which
was the subject of subgtantia controversy in later actionswith RMST, aprincipa of Marex deposited with
the Court two objects, namely, a piece of metal and a prescription bottle dleged to have been taken from
the wreck. This was not dtogether free from controversy, since the defendant TVI dleged that the
individud had smuggled these objects from the vessel while working as a member of a prior filming
expedition.*”?

The court issued an arrest warrant, which was published 32 days later and one day after theMarex
vesse began sailing toward the TITANIC. On that date (the date of the publication of the arrest) TVI's
counsel sought to obtain an order from the court vacating the warrant of arrest on the grounds of factua
misrepresentations by Marex and thereafter sought a preiminary injunction to preclude Marex from
sdvaging the TITANIC. The Court immediatdy began hearing on the maiter involving severd of TVI's
witnesses. The Court then issued atemporary restraining order barring Marex from salvaging the TITANIC
and further hearings were held two days later. Apparently, the Digtrict Court made no secret of its feding
that Marex had mided the Court a the initid hearing concerning the issuance of the arrest warrant. Seeing
the likdihood of adebadefacing it, Marex then filed anotice of voluntary dismissd, which the Digtrict Court
denied. It was on this procedurd issue that the Digtrict Court and the Court of Appedls became involved.

However, TVI was not symied by this attempt and sought to intervene in Marex’ s action and filed
an intervening complaint asking that it be declared the TITANIC's exclusive salvor.*® The District Court

42 Marex Titanic Inc. v. Titanic Ventures, et al., 805 F.Supp. 375 (E.D. Va. 1992); reversed, 2
F.3d 544; 1993 A.M.C. 2799 (4™ Cir. 1993).

4 See Marex, 2 F.3d at 544.
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by that time was thoroughly annoyed, since it told Marex’s counsdl it just hasn’t gone well for you so
now you want to dismiss the case".** The Court dlowed TV’ sintervention, vacated the warrant of arrest
it previoudy issued in favor of Marex and permanently enjoined Marex from taking any action toward
sdvaging the TITANIC. Marex later gppeded this order which the Circuit Court dlowed on a procedura
point as to whether or not the Digtrict Court has discretion to dlow TV to intervene, which the Appellate
Court said it did not. The Court of Appedls was not too pleased with the outcome stating 'bne can
guestion the wisdom of allowing a party, through adroit lawyering, to dismiss a case in order to
avoid an unfavorable decision on the merits after the court has considered the evidence. It is
especially tempting to force the plaintiff to take its medicine in a case like this where the plaintiff's
behavior has been so dissembling, if not downright fraudulent.™® The Court’s reversd of the District
Court’ s order permitted Marex to voluntarily dismissthe case. Apparently Marex then disappears from
the salvage scene, dthough the saga has just begun.

7. ARRIVAL OF RMST

RMST, in an arrangement which is not completely described in the court documents, became the
successor-in-interest to TVI. After the problem they had with Marex and the dismissa of the action
granting TVI savor-in-possession status, RM ST, as successor-in-interest, refiled its dam againg the
wreck for exclusve salvage rights with the Digtrict Court in Norfolk in 1993. On August 23, 1993, they
filed a complaint seeking to be declared the sole and exdusive salvor. Notice of given to interested parties.
The only party to filecdam (aP&1 Club in London) was ultimately removed from the case by a settlement.
Since there were no other outstanding claims, the Federal Court in Norfolk entered an order on June 7,
1994 conferring sdvor-in-possession status of the TITANIC to RMST and granting it the exclusive rights
over any items salvaged from the TITANIC while it remained salvor-in-possession.*

RMST successfully completed a salvage expedition during the short 1994 weether window. This
was aperiod of only three months during each year that the weather conditions were sufficient to permit
salvageoperations.*’ Essentidly, it was the Court’s order of June 7, 1994 that was the crux of the ensuing
litigation that resulted from the order.

In February, 1996, acompeting savor, John Jodyn, filed a claim to supercede the prior order of
the Court naming RM ST as sdvor because they failed to diligently salvage the vessdl, had evidenced no

a4 1d. at 544.

° Id. at 547.

46 RMS Titanic, Inc., successor -in-interest to Titanic Ventures v. The Wrecked and Abandoned

Vessel, et al., 924 F.Supp. 714, 722-24 (ED. Va. 1996).

4 Id. at 722.
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intention to salvage it in the future and was finendialy incapeble of utilizing itsrights®® An evidentiary hearing
was held a which the Presdent of RMST tedlified that they lost dmost $10 million since it was
incorporated. The Court ruled from the bench, in view of the weather window approaching, that RMST
was the proper sdvor and that it should remain in this status as sole salvor. The decison is interesting
because it sets forth the corporate history of RMST and the events and activities they had undertaken and
planned to undertake in the future. There indluded exhibitions for which they had contracts, a projected two
hour documentary, receiving finances through the sde of videos and cod they had picked up at the wreck
gte, organizing cruises to the wreck gite, etc. The surprising part aout this particular sdvage operation was
that RMST would not sl the artifacts and had agreed to keep them for exhibition in various countries.®
Theinteresting part of this decison in 1996 was that RMST had not visited the Site of the wreck since the
1994 expedition. Thiswas now June, 1996 when they were contemplating ancother window of opportunity.
The Court found that RMST had been committed to its role as a caretaker of the artifacts and had kept
its promise to maintain and preserve those artifacts™ As part of the planned expedition in August, 1996,
RMST planned to raise asmdl piece of the hull presently lying on the seabed physcdly detached from the
wreck.>

The Court then went into an interesting and erudite discusson of the applicable salvage law which
has been referred to supra.®. After a thorough exposition of the law of salvage™ the Court found that
RMST had acted as a true savor-in-possession, having exercised due diligence to salvage the wreck.
"This case deals with one of the most famous shipwrecks in history, and thus the archeological
preservation of the wreck itself aswell as the recovered artifactsis of extreme importance to this
Court. In addition, unlike the majority of the wrecked vessels which are easily accessible to divers,
the TITANIC lies two and a half miles below the ocean surface and the use of a manned submersible
isrequired to reachit."** The Court considered the difficultiesin financing and organizing the expediitions

It found the actions of RMST aswell as sdvor were reasonable, particularly since a prior expedition had
recovered dmost 3,600 artifacts.

8 Id. at 716.
49 Id. at 718.
%0 Id. at 718.
51 Id. at 719.
52 Cf., McCormack: Finders Keepers-Losers Weepers: Underwriters Problems with Deep

Sea and Other Salvage Operations, 49 FICC Quarterly 87 (1998).
>3 924 F.Supp. 714 at 719-21.

>4 Seeid. at 722.
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One of the more crucid holdings of this opinion was that RMST had been dedicated to the
preservation of the archeologica integrity of the wreck dte as well as the preservation of the retrieved
atifacts. ". . . Finally, RMST has done more than merely preserve the site and the artifacts; it has
made the artifacts available to the public through exhibitions, thereby benefitting the public more
than the requisite on-site archeological preservation could do." Ultimately the Court found in favor
of RMST that the testimony indicated "a strong probability for a successful 1996 expedition, thus
clothing RMST with a prospect of success.”™ The Court, therefore, denied the Jodyn motion to
intervene. The Court also required RMST to make more periodic reports.

It lso granted RM ST’ s gpplication for a preiminary injunction on August 13, 1996 with itsruling
being consistent with its two previous orders regarding the TITANIC.>”  This action was required by a
reintroduction of the dispute between Jodyn and RMST concerning a proposed photographic expedition
that he wanted to conduct a the wreck ste. The Court’ sinjunction barred Jodyn from conducting "search,
survey, salvage operations or obtaining any image or photography of the TITANIC wreck or wreck
site"™® Inits decison, the Court's comments were of significance because of the future arguments raised
in the Fourth Circuit Court of Appedal concerning the exclusivity of the right to photogragph and the issue of
intellectud property rights. The Court granting the injunction stating 'the activity Joslyn contemplatesis
exactly the type of activity the Court contemplated in its May, 1996 order giving RMS Titanic
exclusive possession. The Court specifically referred to video sales, film documentaries and
television broadcasts as inventive marketing ideas that RMS Titanic must resort to since it is not
selling the artifacts. It isclear at the presence of another in the marketplace would diminish the
rights the Court has granted RMS Titanic."®

The matter, insofar as court activity, rested there for aperiod of dmost two years until 1998 when
RMST planned another expedition. The tranquility of the North Atlantic was to be disturbed once again
by the dogfight that ensued over the TITANIC venture. Once again, the Federd Court in Norfolk was
caled upon the consder another gpplication by RMST seeking to prevent another interloper (at least
according to RMST) from infringing upon their spot in the North Atlantic.® In this case RMST moved for

% Id. at 724.
% Id. at 724.

57 R.M.S. Titanic Inc. v. The Wrecked and Abandoned Vessel, 1996 A.M.C. 2497;
(E.D.Va. 1996).

%8 Seeid. at 2498.

% Id. at 2497. See, also, Linsupra at fn. 39.

€ See, RMS Titanic Inc., successor-in-interest to Titanic Ventures v. The Wrecked and

Abandoned Vessdl, et al., 9 F.Supp. 2d 624 (E.D.Va 1998).
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another preiminary injunction enjoining certain parties from vigting the wreck ste to view and photograph
thewreck. In alengthy decison, which isthe latest in this continuing sagain to the Federa Court, the Court
granted the gpplication. Itslengthy opinion dluded to prior recovery of items, particularly thoseof RMST
in the 1996 expedition which recovered 74 objects and produced approximately 125 miles of videotape.
This dso resulted in the Discovery Channd producing three hours of television programming based upon
that expedition, which was aired in April, 1997

RMST learned about a planned commercid venture to provide members of the public with
trangportation to the wreck site and the opportunity to dive and photograph the TITANIC for $32,500 per
person.®? The entity seeking to go to the wreck, Deep Ocean Expeditions (DOE), would use one of the
Russan submergbles, which was the submersible utilized in the opening shots of the film TITANIC. That
photographic expedition was to take place in August, 1998 right in the middle of the RMST window of
opportunity for sdvage. The promotiond materid for this enterprise by DOE acknowledged the
salvor-in-possession claim recognized by the American courts under admiralty law awarded to RMST.%

On May 4, 1998, RMST filed amotion for a preiminary injunction to prevent these entrepreneurs
from vigting the wreck ste and photographing the wreck. Prompt hearings then ensued. Some month and
ahdf laer, in adune 23, 1998 decison of 32 pages, the Court granted the preliminary injunction to RMST.

In addition to that issue, another alleged interloper entered the scene, namedy Christopher S. Haver
(Haver), who filed a separate action against RM ST seeking a declaratory judgment that he had aright to
enter the wreck site and photograph the wreck. Mr. Haver’ s status was as a passenger on the proposed
expedition of DOE and intended to pay the $32,500 to photograph and videotape the wreck solely for his
own persond use® The Court consolidated his action with the slvage daim of RMST. The Court’s order
granted the injunction applied to both actions (DOE and Haver).

A hearing was held on May 27" on the application of RMST for aprdiminary injunction. There
were a subgtantia amount of preliminary and procedurd maneuvers that may be of interest to counsd, but
not necessarily to the reader, since the result was the same, as far as the Didtrict Judge was concerned.
RMST bascdly was arguing that unless they got the injunction, their entire summer expedition program of
1998 was in jeopardy, Snce they dready paid the French entity INFREMER a down payment toward the
charter cogt of their submersible to be utilized in the expedition. That expedition planned to recover apiece
of the hull that broke off and which had falen back into the ocean during the origind attempt to lift it.

oL Seeid. at 627.

62 1d. at 628.
63 Id. at 629.
o4 1d. at 630.
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There was aso a planned live televison broadcast scheduled with the Discovery Channd in
mid-August at the wreck Site to see this phenomenon together with a specia to be aired on or about that
date with NBC' s program 'Dateline”. The argument raised by RMST was that they would carry out dive
operations 24 hours aday and, therefore, a shuttle expedition of DOE with tourists would threaten their
operations® An interesting issue was that Haver and the group planning the tourist expedition told the
Court that they would move the scheduling date and not dive until September or during the evening hours
when they anticipated RMST would not be conducting salvage operations. Due to some procedura
meachinations that were going on as to whether or not Haver actualy appeared, etc., the District Court
viewed the written filings of Haver with substantia skepticism.

A subgtantid part of the opinion discussed the procedural maneuverings as to whether or not the
court had in rem jurisdiction. It found thet it had exercised congructive in rem jurisdiction over the wreck
itsdlf based upon the presence within the judicial district of physical items salvaged from the wreck.®® The
Court then found that its exercise of that jurisdiction was consstent with internationa law, particularly since
the wreck lay in internationd waters.

In somewhat of a bootstrap argument it concluded that "the recognized international rights at
stake are minimally infringed upon. Restricting freedom of navigation of a few square miles of the
vast North Atlantic Ocean is hardly a significant intrusion."® The Court then got to the nub of the
issue, which was whether its prior orders of June 7, 1994 and May 10, 1996, granting RMST
sdvor-in-possesson rights included the right to exclude others from vigiting the wreck site to photograph
thewreck. In afurther interesting discussion of law and facts, the Court found that it did because RMST
had the right to salvage the wreck free from the interference of others, including interference with RMST’s
active operations and interference with the wreck itsalf.®® The Court aso considered the economics of the
gtuation, in that RMST should be able to exclude third party photographersin order to at least recoup its
investment in the operations.®

The baance of the opinion was an analysis by the Court of the dementsin congdering the request
for aprdiminary injunction, which the Court found had been met by RMST. Other factors consdered were
the potentia loss of contracts and agreement for the tlevison rights, etc. for the summer salvage operation
aswell asthe fact that the wreck had been damaged due to the prior dive of the Mir submersiblein 1996.

6 1d. at 630.
66 1d. at 632.
o7 1d. at 634.
68 1d. at 634.
o 1d. at 636.
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The Court also consdered the RMS TITANIC Memorid Act of 1986, which Congress had passed in the
hope and expectation that the countries involved would be able to get together to resolve the problems of
activities on the wreck. No treaty, however, had ever been negotiated, nor did it appear that negotiations
would ever begin in the 12 years that had taken place since the act was passed. The important aspect of
the Court’ s decison of this point was that it recognized that the wreck was in internationa waters without
any country having territorid jurisdiction over it and, therefore, "the only law that governs is the
internationally recognized principles of admiralty and maritime law (including the law of salvage)".”

It then proceeded to consder issues involving the world famous historic shipwreck, including advancing
technology, numerous undersea explorer salvage companies and thrill seekers desiring to exploit the wreck
and no international agreement or enforceable rules to govern that exploitation.” The Court, therefore,
consdered that its rdiance upon sdvage law was the proper method and, under that concept, a preliminary
injunction should issue.

It consdered again what the Federa Court in Norfolk had done in the past in the
Columbus-American case, namely the presarvation of the shipwreck’s archeologica and historicd integrity.
Courts administering salvage law recognized these policies and rewarded the salvor who preserves or
enhances the historical vaue of awreck.” The Court condluded that RMST was salvaging and preserving
the artifacts for the benefit of dl mankind. Although it was afor-profit company, its role was more of a
scientific and educationa undertaking than a capitaist enterprise.” In finding thet the Haver photographic
expedition would only disrupt RM ST’ s operation and deva ue its salvor-in-possession rights, it enjoined
the DOE expedition from going ahead. A dgnificant comment in the Court's opinion that "RMST’ s
salvor-in-possession rights will be devalued if the photographic expedition is allowed because the
exclusive right to photograph the wreck isincluded in the salvor -in-possession rights.” It iscriticized
substantialy in arecent article on the issue of intellectual property rights and the TITANIC.” The Court
recognizing thet it may beinfringing on internationd law and freedom of the seas dated that "nothing in the
opinion and order shall be construed as restraining customary rights of surface navigation on the

high seas which do not otherwise viol ate the specific restrictions set forth above."”

0 1d. at 639.

o |d. at 639

2 Columbus-American Discovery Group, Inc. (CADG |) v. Atlantic Mutual Insurance

Company, 974 F.2d 450, 468 (4" Cir. 1992).

3 9 F.Supp. 2d 624 at 640.
7 See Lin, supra at 505-506.

» 9 F.Supp. 2d 624 at 640.
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8. THE SUMMER OF 1998-THE RACE TO THE COURT FOR
RESOLUTION OF THE ISSUE - WHO OWNS THE OCEAN DEEP

Asindicated above, the Court granted the gpplication of RMST for a preliminary injunction in an
order of June 23, 1998. This order enjoined Haver and dl of the other entities involved in the attempt to
have the excursion to the wreck in August and September put on hold until such further order of the Court
wasissued. The order specificaly enjoined dl of the parties from interfering with the rights of RMST to
exclusvely exploit the wreck and conduct a search or savage operation as well as obtaining any image
video or photograph of the wreck. That order precipitated what undoubtedly was the most hectic and
involved summer for al counsd involved in thislitigation  There were dmost daily or weekly lengthy lega
memoranda on the respective issues that each perceived should be resolved by the Court of Appealson
these hard fought and fascinating issues. The Order of June 23, 1998 was immediately gppeared to the
Fourth Circuit.

The primary proponent and participant in the process that led to this frenetic activity with the Court
of Appeds was Haver, the individuad who had signed-up for the expedition to the wreck in a Russian
submersible at the rather exorbitant figure of $32,000. He indicated this would be alifetime experience and
therefore was being prevented from having the benefit of enjoying such an experience by the preclusive
order of the Court of June 23°. Succinctly, thiswas the basic issue for Haver, which was put in excellent
legd language by his counsel in Washington, who aso argued some other substantive issues. The crux of
the objections raised by Haver was that the Court’s order intended to protect a for profit American
Company, RMST, from interference with a sdlvage expedition and exclusive rights to photograph the
wreck. The order gpplied to a British Virgin Idands Company (DOE) headquartered in the Idand of Man,
which, in conjunction with Russas Shirshov Inditute of Oceanography (which would supply the
submersibles) wanted to conduct a September expedition to observe and photograph the vessel, without
engaging in any way in svage operaions (a least according to the position of Haver). The Court’s order
had specifically enjoined the Russan government, its research vessds as well as Explorer Club members
who appeared on the scene as friends of the Court, plus some individuas, both of whom wereretired U.S.
Navy officers with long standing activities in slvage operations.

1 HAVER APPLICATION TO COURT OF APPEALS FOR STAY

Themainlegd issueraised by Haver in the goplication for a say was that the order prohibited navd
operations since the expedition originaly discovering the TITANIC was a joint expedition between the
French government and the United States. 1t dso violated the longstanding principle of internationd law
that no nation may exercise sovereignty over the high seas and violated the internationd law  principle of
freedom of the sees. The lower Court’s comment thet its order did not exclude cusomary rights of freedom
of navigation on the high seas did not prevent that order from violating the principles of the United Nations
Convention on the Law of the Sea (UNCLOS) which, unfortunately, the United States has yet to sign.
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With regard to the legdl issues of salvage law, Haver contended that the Court’ s exercise of inrem
jurisdiction violated longstanding principles of admirdty law, which required that avessd actualy be within
the territorid jurisdiction of the court before that jurisdiction may be exercised. Haver dso objected to the
Court’s method of acquiring in rem jurisdiction as not proper under admirdty law, which he dams the
court indicated it had acquired when RMST produced in court asingle wine decanter in 1993. Thistheme
goes throughout the entire argument of Haver. It is more of a procedurd issue as to whether or not the
proper arrest procedures were met. Finally, Haver contended that the Court’ s order created a dangerous
precedent, which would provide "a basis for courts all over the world to assert jurisdiction over (and
issue orders affecting) any vessel located anywherein theworld. If U.S government supportsa U.S
court asserting such jurisdiction, the legal basis for raising objections to similar orders by courts of
other countrieswill be severely undercut."”

On June 29, 1998, some six days after the issuance of the District Court order, Haver filed an
gpplication with the Fourth Circuit Court of Appedls for astay pending gpped. In essence, it contended
that the lower Court’s order should not be enforced for various reasons, including the fact that Haver and
others will suffer irreparable harm if a stay was not issued. 1t should be noted that there was only athree
month window of opportunity for any salvor to get to the wreck during the months of June, July and Augud.

One of the issueswas that the origind Haver expedition on the Russan submersible was to take placein
Augug, but Haver and DOE indicated they would postpone it until September and, therefore, arguably not
interfere in any way with the RMST venture. Haver contended he would suffer from the loss of the
photographic opportunity and quoted testimony from the Chairman of RMST, George Tulloch, & the
hearing in May, 1998. According to Mr. Tulloch, when he visted the wreck the firgt time it is like
meeting Napoleon or being the first to view the great pyramids of Egypt ... the expedition
represents the pinnacle of our careers. Thereisno greater legend or mystery of the sea than Titanic.

Thismission is primary in our lives."”” The Disgtrict Court did not seem to be as impressed with this
argument, since it characterized it as "nostalgic injury, sentimental harm, and quixotic harm."”

The Haver application for a stay received substantia responses from the other parties, which
bascdly set the tone for the arguments raised by Haver and DOE and for the group organizing the
underwater expedition, which permested their future filings with the Court. The time frame was important.
Haver was arguing that no one from RMST would suffer any harm if a stay was issued because the
expedition would take place in September after RMST ostensibly would have concluded its operations for

e Comment on access to the wreck site of the RMS TITANIC contained within Haver’ s documents
submitted to the Court of Appeasfor astay. | acknowledge the kind assistance of counsd for
Haver, RMST and the amicus counsd for furnishing the briefs and other data filed with the Fourth
Circuit Court of Appedls.

77 Haver brief: Application for Stay, p. 54.

8 9 F.Supp. 2d 624 at 638.
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the summer. Haver aso raised the issue of a strong public interest in dlowing public access to view the
TITANIC with reference to some legidation passed in 1986 that never went anywhere concerning the
potential to develop atreaty designating the TITANIC an international maritime memoria. ™

The traditiond July 4™ vacation unfortunately was not enjoyed by counsel for RMST who, on July
7, 1998, filed an 83 page opposition to Haver's gpplication for astay pending apped. This discussed the
various procedura and technicd issues. The basic argument was that the gpplication was premature and
should have made it in the first ingance to the Didtrict Court. Haver's position on that was what relevance
would that have made, since the Digtrict Court made it very clear how he felt about the entire matter and
Haver'sactions. In any event, there were a good number of technica issues raised that did not go to the
substance of the arguments as to whether or not the court should grant astay. RMST took the contrary
position, namely that they would suffer irreparable harm (which was the same argument raised by Haver).
RMST argued, however, that they were on the verge of Sgning agreements for the use of the French
submersible as wel as the activities of the Discovery Channd, etc., dl of which would then be severdly
impacted, if they were unable to continue with the operation in the Summer of 1998. Their position was
that the wreck was deteriorating and unless they got the ahility to obtain video for the planned documentary,
it would cause a sgnificant monetary loss to RMST because it would be impossible to capture the same
shots again due to the deterioration of the wreck.®

The more potent arguments raised by RMST was that Haver had no standing to prosecute the
gpped dnce he was amere potentia ticket holder set up as a sravman by the expedition leader DOE who
want to continue to sdll tickets at $32,000 per person. A somewhat telling argument was made by RMST
that the proponents of the trip, DOE, would pay arefund of al monies and therefore Haver would receive
arefund of his down payment and suffer no loss®

Not to be outdone, counsd for Haver filed their reply in support of the gpplication for the stay on
July 9", thus obvioudy further ruining the July 4™ holiday weekend for another large group of individuals.
This 23 page document was the response to the legd memorandum of RMST in opposition to astay and
contained a rehash and restatement of its position set forth quite extensively in their original memorandum
of June 29" in support of the stay. One of the more interesting comments was the harm aleged by Haver
that he would incur by the Court’s continued injunction that prevented him from going to the wreck. His
counsd dlaimed that if "Haver were sailing to Europe, an injunction merely required himto avoid a
limited area of the ocean during the time that appellee (RMST) was actually conducting salvage
operations, then the injunction might be a permissible ‘minor restriction’ on Haver’sright to travel

° RMS Titanic Maritime Memorid Act of 1986, Pub.L.No. 99-53, 100 Stat. 2032 (1986) codified
at 16 U.S.C. § 450RR, et seq.

80 RMST Brief in Opposition to Haver's Stay Application, pp. 73-74.

8l Seeid. at 70.
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to Europe. In such a situation, travel is not actually deterred and impending travel is not an object.

Here, Haver seeksto travel to the site of the Titanic to view it. The injunction prohibits Haver from
traveling to view the Titanic at any time, whether or not RMST is actively conducting salvage
operations or, indeed, is anywhere near the site. It patently deterstravel and has preventing such
travel asits object."®® The Court of Appealsissued an order on Haver' s gpplication denying the stay and
ordered the parties to move forward with an expeditious schedule of filing legd memorandain support of
their positions.

2. THE SAGA CONTINUES -- ARGUMENTSTO
THE FOURTH CIRCUIT COURT OF APPEALS

It is indeed fascinating to read the voluminous and learned documents of counsd for al parties,
which started with the Haver firgt filing on June 29" and conduded with the lat filing on duly 9" (rdative
to the stay gpplication), al within two to three weeks after the issuance of the Court’s order granting the
injunction. The stage was then sat for the formdistic and Structured activities of the Circuit Court in
consdering the pogitions not only of the parties, but those of the friends of the court, or amicus curiae as
lawvyersarewont to call these participants. Essentidly, these can be individuds, companies or entities that
seek to assist the court and, therefore, gppear on behaf of ther entities as afriend of the court to point out
to the court certain areas and issues that may be relevant that neither or only one of the parties may have
articulated or in which the Court may obtain assstance. Theidentity of these amicus are quite fascinating
in the context of what Side was being picked to support.

On August 21, 1998, the norma appellate process commenced. On that date, Haver filed his
opening legd brief with the Court of Appedls in support of his argument that the Didrict Court was
Erroneous in numerous respects. A substantia portion of that argument had aready been raised with the
Court of Appedls on Haver’s prior application for a stay, which was denied. The 41 page new legd
memorandum contained a fascinating discusson of the historical background of the Titanic case, the
activities that had taken place over the ladt five to seven years as well as the argument of the subgtantive
harm which Haver faced by his inability to view and photograph the TITANIC. The issues raised are
amilar to those which | have discussed earlier about the fedings faced by RMST  President, George
Tulloch, and othersincluding the comments of RM ST’ s counsdl who made his own diveto the TITANIC
in a Russan submersiblein 19933 Haver continued his argument that the District Court’s comparison of
the harms dlegedly to be sustained to Haver as well as to RMST was irrational.  This was because the
Court inssted on comparing the RMST harm to Haver’ sharm, if Haver and the expedition went to the Ste
in August and refused to consder whether RMST would suffer any harm if they did the dive in September.
A further argument by Haver was the injunction infringed on Haver’ sright to internationd travel, which was

& Haver's Reply Brief in Support of its Application for a Stay Pending Apped, pp. 21-21.

8 Brief of Appdlant Haver to the Fourth Circuit, pp. 35-36.
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a continuing deprivation on liberty without due process & law. This is a theme that Haver continued
throughout his various written arguments to the Court of Appedls.

The Advisory Council on Underwater Archeology (Council) then weighed in to the argument on
the same date by filing their amicus curiae brief with the Fourth Circuit on the Sde of Haver. The Counal’s
purpose was to preserve and protect underwater archeologica stes, to encourage the maintenance of the
high ethical and research standards in underwater archeology, to educate the public and sport diving
community about the need for conservation of underwater archeologica resources and encourage
appropriate public access to these unique sites® Their position was that the District Court’s opinion was
contrary to the law and standards regarding access to the use and study and preservation of historica
wrecks. It deprived the lay and professona public of access to uncontrolled information upon a unique
example of humankind's underwater culturd heritage® Their argument seemed to be based admost
exdusvely on the Titanic Maritime Memorid Act of 1986® and the Abandoned Shipwreck Act of 1987.%°

In the author’ s opinion, those two acts are not relevant, nor were they relevant to the issue of the
TITANIC, a wreck two and one haf miles in the ocean bottom some 400 miles off the coast of
Newfoundland. The Council raised an issue, which isameatter of substantid concern to those in the deep
sea and commercid savage activities, namdy the Internationd Council on Monuments and Sites
(ICOMOY), Internationd Charter on the Protection of Underwater Culture Heritage as wdll asthe current
UNESCO Draft Convention on protection of underwater culture heritage® This is an issue that hes
occupied the Maritime Law Association of the United States as well as the Interagency Task Force of
various U.S. government organizations that are involved in this activity.

There is not aunanimity of opinion among the commercid sdvors and archeologicd community as
to where this projected Convention activity would be taking those concerned in such issues. The Coundl’s
viewpoint, however, is that the lower Court had erected a wall around the TITANIC which should be
dismantled because if the Court had the power to ded with it, it should require RMST to work with
interested government agencies, underwater archeologists and other experts and interests to develop a
program for the use and preservation of the TITANIC and the wreck ste, which isin kegping with the

84 Amicus Brief Advisory Counil, p. 2.
& Seeid. at p. 3.

8 Supra at fn. 80.

8 43 U.S.C. § 2101 et seq.

8 Amicus Brief Advisory Coundil pp. 7-8.
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sense of Congress and Executive Branch of the U.S. government as expressed in the Titanic Maritime
Memorid Act.®

A further amicus surfaced, namely the Columbus American Discovery Group (CADG), whose
notoriety was st forth in their own intricate litigetion in the same Didrict Court and Court of Appedsin the
famous COLUMBUS-AMERICA sdvage® Their brief followed that of the Advisory Council by four
days, but had a different viewpoint. Its rationale for appearing was stated to be 'a view to providing
whatever insight it may offer to the Court on the practical results that accrue fromfailing to follow
the basic tenets of the law in the context of the new, developing and highly entrepreneurial field of
deep ocean exploration."” Their basic position was that they wanted the Court of Appedls to uphold the
broad protections for the right of discoveries in the degp ocean, to maintain the broad exercise of
jurisdiction in internationa watersto maintain the rule of law of the seaand aso to have the Court reverse
and remand to the Didrict Court for an evidentiary hearing for the freedom of al to conduct discovery free
from 'the improper personal viewpoints of the district judge."” CADG was concerned about the
potentid practica consequences of the diminishment of rights of discoverersin the highly expensve and
risky new fidd of deep ocean exploration.*®

They concurred with the Digtrict Court’s conclusion that RMST had the exclusive right to control
access to the wreck and exercise broad intellectud property rights, such as photography, for the party that
firg discovers an higoricdly sgnificant or intringcaly vauable shipwreck. They believed that the Didtrict
Court committed an error in preventing a further inquiry in whether RMST was indeed a discoverer or at
best asavor.** CADG wanted the Court of Appedls to uphold the specia protection the law gave to
discoverers of long logt historical shipwrecks and concluded that there were dso compelling reasons for
including intellectua property rights within the bundle of rights for discoverers®  The centrd issue,
therefore, according to CADG was whether RM ST was adiscoverer or acommercia savor of the wreck.

It further articulated its argument that there were such procedurd irregularities in the court below that
undermined confidence in the legd system. Therefore, CADG wanted the lower Court to reconsider the

8 Seeid. at p. 10.
%© See CADG | and CADG Il at fn. 4 and 7.

o Amicus Columbus-Americabrief p. 3.; cf., also, The Accomplishments of the Columbus-America
Group inthe New Y ork Times bestsdller Ship of Gold in the Deep Blue Sea. Kinder (1998).

92 Amicus Columbus-America brief p. 16.
9 Seeid. at p. 5.
9 Id. at p. 6.

% Id. at p. 10.
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matter on a full record. In consdering some of the positions taken by the Council and the underwriter
archeologicd community, CADG bdlieved thet the profit motive in the sdlvage and exploration of the wreck
was an entirely legitimate part of the exploration, which "has frequently been fueled by the search for
natural and mineral resources."® CADG concluded that profit motive was essentid if private enterprise
was to have an opportunity to participate in degp ocean exploration.

A third amicus appeared on the scene, The Explorers Club (Explorers), who filed an gpplication
to fileabrief in support of Haver. Thiswas opposed in another detailed exposition of the law by RMST
on August 31%. This amicus request set the parties at further odds because RMST contended that
Explorers was redly alitigant, not afriend of the Court. The podition of RM ST was that since Explorers,
or a least the officers of Explorers, were participants in the proceeding below they were now trying to get
afurther bite of the gpple without incurring risk before the Court of Appeals and therefore should not be
able to participate as an amicus.

Explorers then weighed in with their own memorandum in opposition to RM ST’ s opposition, again
on some more technica grounds as to whether or not they were indeed participants in the lower Court
opinion. Explorers contended that they had along standing interest in the TITANIC, which predated the
interests of Haver and RMST.*" It had co-sponsored Dr. Ballard's expedition, which discovered the
TITANICin 1985 aswdl asfurther activitiesin 1986. Their primary opposition was thet they fdt the lower
Court’ sfinding that RMST was entitled to the exclusve right to indefinitely control accessto the TITANIC
and prohibit exploration photography and scientific study of the TITANIC because it discovered the
TITANIC was erroneous.® Explorers was committed to the idedl that it was vital to preserve access to
hitorica or archeologica shipwrecks for future exploration and study as evidenced by their own intense
activitiesin the TITANIC. Apparently, a bronze plague given to Dr. Ballard by explorers was placed on
acapstan head located near the TITANIC's bow during the 1986 dive® Their opposition was based upon
the principle that the proposed Haver expedition to explore the TITANIC was conggent with the corporate
mission of Explorers and the idedls of dl of its members.

Explorers had a further opportunity to make their views known when they filed a reply brief on
September 28, 1998 to RM ST’ s supplementd brief, again amod fractious month for activities of counsd.
Thelr primary argument seemsto be that RMST was not the discoverer of the TITANIC and, therefore,
should not have been awarded this exclusive injunction againg al parties seeking access to the vessd.
Explorers contended that the lower Court abused its discretion by failing to consider the multiple ongoing

% Id. at p. 15.
o Explorers amicus brief, p. 3.
% Seeid. at p. 3.

9 Id. at p. 4.
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uses of the TITANIC by avariety of individuds and by falling to ensure that these individuas were properly
made parties to the case and, therefore, issued an overly broad injunction.*®

They further contended that there was a distinction between the right to salvage as opposed to the
right to permanently prohibit access to the TITANIC for any purpose, but did not interfere with the
recovery of artifacts. The Court had issued an overly broad injunction.*®* Thiswent to the issue of access
and photography sought by Haver and DOE. Explorer’s position was that snce RMST was not the first
to photograph the TITANIC (but thiswas done by Dr. Balard and others on behdf of Explorers) RMST
should not be entitled to an excdlusve right to control photogrgphy. Due to the depth a which the TITANIC
was, it was not accessible to scuba divers and access was available only to avery limited selection due to
the requirement of extremely sophidticated and expensive underwater technology of which there were only
four in the world that could dive to that depth.’® One of those was the NAUTILE operated by RMST’s
partner. Explorers, perhapsin asense of hyperbole, sated "the Titanic is so inaccessible fewer people
have visited the wreck than have visited outer space."® Their contention was that the injunction was
a scare tactic of the court designed to play upon the ignorance of those unfamiliar with the extreme
environment found in the deep ocean.® It is obvious, therefore, that this was a very hard fought battle
between groups and individuas involved in this arcane and extremdy technicd issue of salvage and/or
exploration of the deep ocean.

3. RMST RESPONSE TO HAVER'S OPENING MEMORANDUM

RMST then weighed in with its learned tomes submitted to the Court of Appeals during the time
frame of September 15-25, 1998. All of thiswas only three months after the lower Court issued its opinion
and order from which the gpped wastaken. In the annas of gppellate practice, thisis probably one of the
most vigoroudy and innovative expedited gppeds of a substantia interest to the underwater community.

On September 15, 1998, RMST countered Haver’'s prior memorandum with its own main legd
memorandum. This was dmogt a repeet of its prior arguments raised with the Court in its attempt to
oppose the gpplication of Haver for a stay pending apped, which had been submitted to the Court on July
11™. The position of the parties had hardened somewhat after each had been exposed to the other’s legdl
arguments and the assstance or impediments raised by the various amici in ther briefs.

10 |d. &t p. 4.
ot d atp. 4
02 id atp. 7.
103 |1d.atp.8.
14 |d.atp.8.
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RMST relied heavily upon the Court of Appeds prior decison in the Columbus-America
Discovery Group case!® Oneof RMST’ s basic arguments was that if the District Court had not taken the
postion it did, it would only be amatter of time before aforeign expedition was launched and there would
be no control by any Didtrict Court over the salvage of the TITANIC. "By assuming jurisdiction over
the wreck site, the District Court has created the opportunity for significant research and recovery
efforts to take place in a historically and archeologically responsible manner."™*® Their argument was
that this was the only method of dedling with the wreck because RMST was not going to sdl any of the
artifacts, but attempted to recoup its investment by placing the artifacts in museum exhibits and recaiving
payments from museum patrons and licensing agreements for videos. This they contended was evidence
of their long term commitment to the wreck and to an gppropriate sdvage of it.

They dso addressed other legd issues, which were of a more technica matter, viz., the concept
of freedom of navigation, issues of in rem jurisdiction and various Satutes pertaining to the Titanic Maitime
Memorid Act and the Abandoned Shipwreck Act. Thiswasfollowed shortly by an additiond supplementd
brief on September 23, 1998, again consstent with their prior arguments. They aso responded to
Explorers and other amici arguments, which they contended "create out of the whole cloth, a theory of
salvage law that has no legal basis."’”” RMST suggested the issue of Haver as the first finder, and
whether RMST wasfirgt discoverer, as opposed to savor, was not the issue because whether RM ST were
discoverer or savor it obtained no rightsin the vessdl until it committed its time, energy and resources to
sdvageit. The argument got alittle more persond, in that the RM ST was contending that the Haver amici
arguments ultimate result was to "open the Titanic wreck site up to a free-for-all on the high seas by
anyone from any nation. The potential for plunder and inappropriate salvage (not protecting the
vessel’ s historic and archeologic integrity) isthe obvious result of the argument promulgated by the
amici."%

The Court of Appedswas probably ddighted to note thet the last brief that they thought they were
going to be subjected to was that by Haver in their reply brief of September 25, 1998. In aperiod of three
months from the time of the filed lower Court’s opinion until the fina brief was submitted to the Court of
Appeds, there were an inordinate amount of documents and lega memoranda submitted to the Court of
Appedsfor thar andyds Inthe Summer of 1998, however, RMST continued on its expedition and indeed
was successful in some of its activities, particularly the Discovery Channel video presentation. The author
of this paper remembers vividly watching with considerable awe the activities of the French submersible of

105 974 F.2d 450, 460-61 (CADG 1) (4™ Cir. 1992).
106 RMST main brief, p. 48.
107 RMST supplemental main brief, p. 3.

108 Seeid. atp. 5.
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RMST at the bottom of the Atlantic Ocean picking up pieces from the TITANIC and the ultimate recovery
of alarge section of the TITANIC' s hull, which was embedded in the ocean bottom in the debrisfidd. Al
of thiswas shown live a the ste by the Discovery Channd, which made for a fascinating historical record.
Since that activity was concluded during the operationa window, the emergency for the time frame for the
Court of Appedlsto render to its decison was therefore rendered mooat, thet is, it did not have to make the
decison within the window of opportunity and, hence, thus produced the subgtantia legd briefs filed by the
various parties.

The Haver reply brief was again directed to a substantial number of technica issues which are not
overly interegting to alayman, but did emphasize once again their daim of the invdidity of the lower Court's
giving an exdusive right to photograph to the RMST.*® Haver reiterated again his arguments of harm to
himsdf by referring to the comments of RM ST’ s counsdl as aresult of his own diveto the TITANIC "the
irreplaceable once in a lifetime experience that the District Court has denied to Haver and other
explorers, scientists and marine archeologists"™® It urges the necessity for Haver to photograph the
TITANIC (it ssemsto have been lost somehow in the argument that Haver was at best a passenger on a
submersible that was going to take them to the wreck and photograph it for his own persona benefit).
However, he condstently argued that there was apublic interest in protecting historicaly sgnificant artifacts
and the diveswould further this public policy by "facilitating further research on, and capturing on film
a historical shipwreck that everyone agreesis deteriorating at a rapid rate"* One may well argue
what the status Haver played in this fascinating dialogue when there were other archeologists on RMST daff
that were indeed looking at this very issue.

0. THE ULTIMATE DECISION

The Fourth Circuit Court of Appeals was assembled to hear the arguments on October 29, 1998
by a three judge pand. It was not untii March 24, 1999, that the Court issued its detailed and
extraordinarily interesting opinion, which wesuggest is not the last we have heerd on this fascinating issue™

The Court affirmed the lower Court’ sinjunctions, insofar as they enjoined parties and personsin
privity with them from conducting salvage operations on the wreck and interfering with the operation of
RMST. However, they reversed the lower Court’s injunction, insofar as they purported to prohibit the
vigting, viewing, searching, surveying, photographing and obtaining images of the wreck or the site aslong
asthese activities did not condtitute any savage effort or interfere with RMST sdvage rights.

109

Haver Reply Bridf, p. 14.
"o Seeid. at p. 17 fn. 24.
o |d. ap. 18.

12171 F.3d 943 (4" Cir. 1999).
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Let us now condder the particular rationde as to how the Court arrived at their decison. A
subgtantia part of the opinion was taken up with the lengthy erudite and, a times, convoluted discussion
of issues. The Court discussed what we have characterized as technica legd issues, not necessarily going
to the more interesting merits of the arguments about the parties activities relevant to the TITANIC salvage.

It was not until the 18" page of the Circuit Court's decision that they essentialy got to the issue of
Haver's clam that the lower Court could not have exercised jurisdiction over the wreck becauseit lay in
international waters and other smilar arguments™® The Court analyzed thewd | developed "venerable law
of the sea" which arose from the custom among seafaring men.™* The discussion induded a fascinating
commentary on the historica precepts of admiralty law, going back to some 3,000 years or more from
ancient Rhodes of 900 B.C. to the present date, which we commend to the lega historian among us.

The opinion then embarked upon an equly interesting discussion of the digtinction between the law
of finds and the law of salvage referring again to their prior opinion in Columbus-America Discovery.™
The law of salvage has existed as an important part of the generd maritime law of nations aslong as there
has been navigation, including the 3,000 year old Rhodian Code™® A further discussion ensued about the
issue of salvage services, obtaining alien and exclusive possesson by the salvor aswell as the obligations
of the salvor of good faith, honesty and diligence in protecting the property.™” There was an interesting
discussonof in rem jurisdiction and the extension of jurisdiction on the high seas and the effective limits of
soverdignty itsdf with further discussion of the U.N. Convention on the Law of the Sea™® It wasonly after
approximately 27 pages of this higtorica background and involved legd andyss on the issues we just
discussed that the Court actualy addressed the more substantive issues that the reader of this article may
like to know.

In a somewhat obvious understatement, the Court stated that in gpplying these principles (those
discussed in the previous 27 pages) to a wreck lying in international waters, 'dbvious complexities
emerge."™® The Court found against Haver on the issue of the Digtrict Court’ s finding thet RMST and its

1 Seeid. at 959.

B4 1d. at 960.

1 974 F.2d at 464 (CADG ).
16 171 F.3d 943 at 962.

B Seeid. at 963.

18 |d. at 964-65.

19 |d. at 965.
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predecessors represented the first party to successfully salvage the TITANIC. The Court stated that as
the firs successful salvor, RMST obtained alien as amatter of law on the wreck aswell as on the artifacts
to enforce its clam for compensation and reward. It dso obtained the right to exclusive possession, not
only of the artifacts removed from the wreck, but aso the wreck itsdf "so that no other personis entitled
to lawfully to intrude as long as salvage operations continue."

In concluding that there was a need for admirdty courts to apply the law smilarly in whatever
country such an activity would have been brought to ensure enforcement and harmony, which shared
maritime principles, the Court was satidfied thet to the extent the Digtrict Court gpplied these principles, that
is, the nationd law of salvage, then it had acted in accordance with the jus gentium in avarding RMST
exdusve salvage rights*®

However, having concluded that the Digtrict Court correctly applied these principles, the question
remained how could an admiraty court enforce savage rights with respect to property tha did not
physcdly liewithin its jurisdiction. The Court then went into another technical discussion of theissue of in
rem jurisdiction, the provisons of the U.N. Convention on the Law of the Sea as well as the Titanic
Maritime Memorid Act. They then rgected Haver’ s argument that these statutes and convention precluded
the courts from exercising jurisdiction. In avery important ruling, the Court found that the Digtrict Court
had congtructive in rem jurisdiction over the wreck by having a portion of it within itsjurisdiction and this
condructive in rem jurisdiction continues as long as the salvage operation continues®  The Court
reiterated the wel known comment that "no nation had sovereignty over the high seas’, but thisdid not
leave the high seas without enforcegble law, which the Court indicated would be the law of salvage as
shared by nations™? The Court was satisfied that applying the law of salvage would do no violence to the
relationship among nations to enforce these universa rights to the extent generdly recognized on a
non-exclusve basis. They concluded therefore that the lower Court was correct in declaring that RMST
had salvage rights to the wreck and these included the right exclusively to possess the wreck for purposes
of enforcing the maritime lien it obtained as a matter of law. It found the lower Court acted properly in
entering an injunction over the persons prohibited from interfering with those rights.*#

The Court then discussed the issue of shared sovereignty of the high seas, which did not preclude
"all nations from enforcing the internationally recognized law of salvage in courts with respect to
persons and property within their jurisdiction, nor even from exercising this form of shared

120 |d. at 966-67.

2L d. at 968.
122 |d. at 968.
12 |d. at 968.
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sovereignty for matters on the high seas.""** The Court then directed its attention to the terms of the
injunction and the geographica areaof same. They reversed the lower Court’s expansion of salvage rights,
which included the exclusive right to photograph or otherwise record images of the wreck. 1n the absence
of any prior decision that expanded these slvage rights to indlude this, they fdlt that to award exdlusiveright
to photograph would convert what was desgned as a sdvage operation into an operation serving the
sdvors and they would be less inclined to save the property because they might be able to obtain more
compensation by leaving in place than sdling photographic images of it.**

The Court reversed the lower Court’ sinjunction on thisissue conduding that it erred in extending

the law of sdlvage to vest in RMST exclugve rights to vigt, view and photograph the wreck of the
TITANIC in international waters*® The Court aso reversed that part of the injunction which prohibited
anyone from entering aten mile radius of the wreck Site to search, survey or obtain any image of the wreck.
They reversed this aspect of the lower Court’s order for the same reason they gave in denying exclusive

viewing and photographing rights, namely that to do so 'would alarmingly expand salvage law and
interfere with the right of free navigation."**” The Court made this distinction, i.e, it did not mean that
acourt may not enforce salvage rights by prohibiting a party over whom it had persond jurisdiction from
conducting salvage operations or interfering with the first salvor’s exclusive possession of the wreck for

purposes of saving it

An excdlent commentary with regard to the issue of photographing or recording images of the
wreck is aso addressed in the comments in the Tulane Maritime Law Journd previoudy discussed™® The
author of that article concluded that the Fourth Circuit limited its discussion to the breadth of sdvage law,
but excluded any possible extension into intellectud property rights. The author fdt that the unique
circumstance of the TITANIC was arare case and that the lower Court decison may be asign of things
to come in the next century, namely an extenson of salvage rights into common law and federd intdllectud
property rights. However, the author felt that such rights as articulated must be narrowly construed, and
indeed were narrowly construed by the Fourth Circuit. The author felt that the Fourth Circuit’s reversa
"said nothing about the possibility of a future grant of explicit intellectual property rights. 1t merely
disapproved of the District Court’s sweeping characterization of salvage rights as tending to

24 |d. at 968,

122 d. at 969-70.

126 1d. at 970.
21 d. at 970.
128 |d. at 970.
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‘convert what was designed as a salvage operation on behalf of the owners into an operation
serving thesalvors'. It appeared, therefore that the scope of salvage rights would not be extended
that far. However, the question of whether such rights can still be granted under an intellectual

property theory remains to be answered."® The author fdt that although the Fourth Circuit Court’s
reversa was limited to salvage rights, arguably a future court could grant the same rights as was granted by
the Didrict Court in the name of intellectua property without running afoul of the Haver Court’sruling. In
opining as to whether the Supreme Court would address the issues, the author fdt that the ruling could

determine whether the case 'Will forever be remembered as a bizarre ruling tailored to fit the unique
circumstances of a truly unusual ship, or the first in a new trend of broadening admiralty rights
governing salvage of shipwrecks"*

10. CONCLUSION

Theworld sintenseinterest in dl things rdating to TITANIC has not abated. The legd decisons
relating to this issue, particularly the activities of salvors, discoverers and potential interlopers has given
those in the business of deegp ocean sdvage and archeologica enterprise a more definitive modd and
guiddines for their future ectivities. The intengty of the activitiesin the Federd Court in Virginiafrom the
moment the lower Court issued its order of June 23, 1998, until the argument before the Fourth Circuit on
October 29, 1998 (which was ultimately decided on March 24, 1999)** has provided not only the legdl
professon, but others with afascinating andyss of internationd law, the historic beginnings of maritime and
admirdty law and the law of salvage aswell asingght into the politica amasphere surrounding the troubling
issue of deep sea sdlvage and exploration of ancient wrecks and those that have achieved some sense of
notoriety, such asthe TITANIC.

Although the novice in this field of history and law may have felt that the Fourth Circuit’s opinion
wasthefind ruling on the TITANIC, there was ill avestige of thet case that has crept itsway into the legd
higtory, particularly into the courts in New Y ork.*** Thiswas an application by Lindsay who hed filmed and
directed for British televison a documentary on the TITANIC concerning the third svage expedition to
the vessd. In his project he discussed his idea for filming the TITANIC with the defendant RMST
President, George Tulloch. There ensued the usud negotiations as to whether or not such a project would
be viable. In 1996, Tulloch began paying the plaintiff a monthly stipend for gpproximately 12 months.
Apparently, things did not work out and, therefore, the inevitable lawsuit was commenced against RM ST
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and Tulloch, e d., in which Lindsay daimed the defendants were currently prafiting from the film, video and
gtill photographs taken by him during a 1996 salvage operation. Predictably, RMST sought to have the
case tranderred to its more proper venue in Virginiawhere dl of the ensuing litigation hed previoudy taken
place, but this was rejected by the New Y ork court.

Anacther exposition on the law of salvage was then put before the parties by the Court in its atempt
to determine which of the clamants and defendants may have had some arguable cdlam for salvage and
compensation. The Court once again added the important policy consideration in the law of savage,
namely the preservation of historic shipwrecks™* In denying the motion of defendantsto dismissthein rem
clam againg the vessd, the Court stated: "today, as we stand on the threshold of the next millennium,
technological advances permit a level of video and photographic documentation of wreck sites
unprecedented in maritime history. Such efforts should be encouraged .. . . not chilled."™* The Court
rejected the mgority of other defenses raised and maintained the status of the case in the New Y ork court
and would not trangfer it to Virginia indicating that Lindsay smply sought a salvage award for services
alegedly provided to the TITANIC. Thiscaseisdill pending before the court without any find resolution.

| believe my ultimate concluson and yours as to who owns the ocean deep isthe rather smpligtic
answer -- who knows? Given the wide variety of arguments and issues raised in the TITANIC matter,
particularly the problems created by the court in Virginiain imposing an injunction over aten mile square
area of ocean, in internationa waters available to free navigation and passage through dl, the answer to the
riddleis dill uncertain. What is, however, more certain now than it was a year ago isthat the courts, insofar
as deep sea salvage wrecks are concerned, are much more conscious of the conflict of issues thet arise
between those attempting salvage of deep seawrecks with present technology and those who ether wish
to photograph, inspect, or be participantsin asightseeing trip, etc. This question then iswho has the better
or prior right to attempt to exclude those from a spot not only in the ocean but on the ocean floor. Asyou
are avare, Dr. Ballard has just located some Phoenician wrecks in the Mediterranean at a depth of over
2,000 feet. Thereis no present attempt yet to retrieve any of those objects from the ocean bottom, but
when that is commenced (if ever) the same issues and same question will arise, namey, who owns the ocean
deep? It is submitted that the andysis we have considered here would be equally applicable to those
important archeologica finds.

| believe that my views as stated in my prior article™®
written over ayear ago.

are dill as vaid today as they were when

3 Seeid. at p. 73.

1% |d.atp. 73.

136 McCormack: Finders Keepers-Losers Weepers: Underwriters Problems with Deegp Sea and

Other Sdvage Operations, 49 FICC Quarterly 87 (1998), p. 102.
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Today, the American lawyer dedling with the sdvage daims aswell as competing dams
from underwriters has to contend with many issues that have recently been developed in
the law, particularly those relating to sunken wrecks. The advent of advanced technology
that permits robot submarines to roam the deep ocean in search of logt treasures and
shipwrecks has had a substantid impact on the business of sdvage. Savors have to
contend with fractious state and Federd bureaucrats relating to issues of preservation of
the wreck dites, ecologicd issues, historical preservation societies, predatory would-be
sdvors and, a times, the familiar maxim of "finders kegpers — losers weepers.” Added
to this are the cdlams of underwriters, and those claming privity with them by merger and
the like, who seek subrogated recoveries of long ago payments.

The days of the swashbuckling sdvors coming to the rescue of walowing tankers have
given way to scientific analys's of ocean beds, review of meteorologica phenomenaof 200
years ago, and robotics which permit exploration and salvage at depths and pressures
never before conddered feasible for sdlvage. The increasing sophistication of hull and
cargo underwriters on these issues has made them formidable opponents in these cases.

Today, sdvors must be part scientist, conservationist, lobbyist and sallor. Of course,
salors mugt be familiar with the law in reying on the ancient precepts of sdvage, but
imbued with twentieth century scientific expanson of the scope and breadth of salvagein
aress that have heretofore been considered the great abyss. | commend the historian
among us to review the most recent legal decisions on these issues for awhole new look
at the arcane world of deep-sea salvage.

| commendto dl of you who are interested in this fascinating historicd issue of degp ocean sdvage,
to continue to be aware of the ongoing activitiesin thisarea. As we gpproach this millennium, thereisa
whole new world of potentid for degp ocean sdvage. It may wdl be, as the millennium continues, we may
ultimately find the answer to the crucia question -- who owns the ocean deep.
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